Preliminary Land Use Service (PLUS) Application

Municipal Comprehensive Plans

Delaware State Planning Coordination
122 Martin Luther King, Jr. Blvd + Dover, DE 19901 + Phone: 302-739-3090 « Fax: 302-739-5661

Please complete this “PLUS application in its entirety. All questions must be answered.
If a question is unknown at this time or not applicable, please explain. Unanswered
questions on this form could lead to delays in scheduling your review. This form will
enable the state staff to review the project before the scheduled meeting and to have
beneficial information available for the applicant and/or developer at the time of review.
If you need assistance or clarification, please call the State Planning Office at (302) 739-
3090. Possible resources for completing the required information are as follows:

www.state.de.us/planning
www.dnrec.state.de.us/dnrec2000/
www.dnrec.state.de.us/DNRECeis/
datamil.delaware.gov
www.state.de.us/deptagri/
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Preliminary Land Use Service (PLUS) Application
Municipal Comprehensive Plans

Delaware State Planning Coordination
122 Martin Luther King, Jr. Blvd * Dover, DE 19901 « Phone: 302-739-3090 - Fax; 302-739-5661

Name of Municipality: Town of Henlopen Acres

Address: Contact Person:

104 Tidewaters
Henlopen Acres, DE 19971

Thomas Roth
Phone Number: 505 557 6411

Fax Number: 302-227-3978

E-mail Address: townmgr@henlopenacres.com

Date of Most Recently Certified Comprehensive Plan: July 9, 2004

Thomas Roth
Information prepared by: Town of Henlopen Acres
Address: Contact Person: Thomas Roth
104 Tidewaters Phone Number: 302-227-6411

Henlopen Acres, DE 19971

Fax Number: 302-207-3978

E-mail Address: {oynmgr@henlopenacres.com

Maps Prepared by: |nstitute for Public Administration

Address: Contact Person: yjcole Minni, GISP
Institute for Public Administration
University of Delaware

700 Pilottown Road ; N
Lewes, DE 19958 Fax Number:  302.645-4332

Phone Number: 302_545.4353

E-mail Address: nminni@udel.edu
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Preliminary Land Use Service (PLUS) Application

Municipal Comprehensive Plans
Delaware State Planning Coordination

122 Martin Luther King, Jr. Bivd = Dover, DE 19901 « Phone: 302-739-3090 « Fax: 302-739-5661

General Plan Approval Process

Step 1:

Step 2:

Step 3:

Step 4:

Step 5:

Step 6:

Step 7:

Step 8:

Step 9:

Draft prepared by local government.

Planning Commission and/or Legislative Body approves to send to
PLUS at the time the plan is released for public review.

PLUS meeting, application submitted by 1* business day of the month
for that month’s meeting.

State comments submitted to local government within 20 business
days of meeting.

Local government replies to state comments in writing and submits
revised plan to Office of State Planning Coordination (O S P C) for
review.

OSPC requires 20 working days to reply to revised plan. State sends a
letter accepting changes or noting discussion items.

Once you receive the Office of State Planning Coordination letter
stating that all certification items have been addressed, your Planning
Commission and Council should adopt the plan pending State
certification. We strongly recommend that your Council adopt the
plan by ordinance. The ordinance should be written so that the plan
will go into effect upon receipt of the certification letter from the
Governor.

Send our office a copy of the ordinance (or other documentation) that
formally adopts your plan along with an electronic or paper copy of
the final plan. We will forward these materials to the Governor for
consideration. At the discretion of the Governor a certification letter
will be issued to your town. The plan is effective on the date of
adoption.

Once you receive your certification letter, please forward two (2)
bound paper copies and one electronic copy of your plan to our office
for our records. It is suggested that you incorporate a copy of the
State’s PLUS letter and the Governor’s certification letter into the
final comprehensive plan document.
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Preliminary Land Use Service (PLUS) Application

Municipal Comprehensive Plans
Delaware State Planning Coordination

122 Martin Luther King, Jr. Blvd + Dover, DE 19901 « Phone; 302-739-3090 - Fax: 302-739-5661

Comprehensive Plan / Amendment Checklist'

Please check yes or no as to whether the following information has or has not been
included in the comprehensive plan and indicate page numbers where information may be

found.
Public Participation Yes | No | Page#/
Sections
Public Participation Summary and Results [®) 1
Population Data and Analysis Page #
Past Population Trends 9
Population Projections 11
Demographics 10
Position on Population Growth 1
Housing Page #
Housing Stock Inventory 10
Housing Pipeline
Housing Needs Analysis
Position on Housing Growth 11
Affordable Housing Plan 11
Annexation Page #
Analysis of Surrounding Land Uses 12
Annexation Plan 12
Redevelopment Potential Page #
Identification of Redevelopment Areas and Issues 1
Redevelopment Strategy 1
Community Development Strategy 11

" Please go to the following website for detailed checklist information:
http://www.state de.us/planning/services/circuit. shtml.
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Preliminary Land Use Service (PLUS) Application

Municipal Comprehensive Plans
Delaware State Planning Coordination
122 Martin Luther King, Jr. Bivd = Dover, DE 19901 + Phone: 302-739-3090 « Fax: 302-739-5661

Community Character Yes | No Page #
History of the Town or City % O 2
Physical Conditions e | () 2
Significant Natural Features e | O 6
Community Character G | O) 6
Historic and Cultural Resources Plan e | O 3
Community Design Plan ) | (@
Environmental Protection Plan @ 6
Land Use Plan Yes | No | Page#
Existing Land Use @ O i
Land Use Plan @ | O 12
Critical Community Development and Infrastructure Issues | Yes | No | Page#
Review of Community Conditions @ O 16
Inventory of Community Infrastructure @ | O 16
Inventory and Analysis of Community Services % 20
Water and Wastewater Plan 16
Transportation Plan 21
Community Development Plan (O]
Community Facilities Plan O 20
Intergovernmental Coordination Yes | No Page #
Description of Intergovernmental Relationships S O 26
Intergovernmental Coordination Strategy o | () 26
Analysis and Comparison of Other Relevant Planning Documents | () | (@)
Economic Conditions Yes | No Page #
Economic Base / Major Employers g

Labor Market ) o

Income and Poverty (o) 10
Economic Development Plan Ol @

Open Space and Recreation ' Yes | No | Page#
Inventory of Open Space and Recreation Facilities () O 20
Open Space and Recreation Plan @) 20

State of Delaware, Office of State Planning Coordination Effective: May, 2006
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Implementation Strategies

Evaluation of Current Codes and Ordinances

Zoning Map Revisions

Zoning and Subdivision Code Revisions

Implementation Plan

Coordination with Other Government Agencies

Other State Programs, Policies, and Issues

Total Maximum Daily Loads

Corridor Capacity Preservation Program

Agricultural Preservation Program

Sourcewater Protection

Additional Comments:

State of Delaware, Office of State Planning Coordination
Page 6
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302-227-6411
Fax: 302-227-3978

July 17, 2015

Ms. Constance Holland, State Planning Director
Office of State Planning Coordination

122 William Penn Street, Suite 301

Dover, DE 19901

RE: Comprehensive Plan
Dear Ms. Holland:

Thank you for your March 24, 2015 written compilation of the comments received at our
February 25, 2015 meeting with State agency planners regarding the ten year update of
the Comprehensive Plan of the Town of Henlopen Acres, which was submitted to your
office by the Town on January 12, 2015. The attached final version of the update was
formally adopted by the Town’s Planning Commission and Board of Commissioners at
public meetings held on July 10, 2015. A copy of the ordinance adopting the plan, which
was enacted unanimously by the Town’s Board of Commissioners, is attached hereto for
your use. This plan fully addresses and incorporates the Certification Comments in your
letter regarding Public Participation, Intergovernmental Coordination and Wastewater
Treatment. It also addresses most, if not all, of the Recommendations set forth in your
letter.

In response to your Comments on the Rehoboth Art League', (RAL), we have clarified
the legend of the Existing Land Use map (Map 6) to show that the RAL property is
“Residential — Subject to Legal Non-Conforming Use.” Map 6, therefore, is now fully
consistent with the Henlopen Acres Zoning Code and Zoning map, and accurately
reflects the current status of the RAL property.

' We must note at the outset that the Town was disappointed that the State Historic Preservation Office
(“SHPO”) chose to resubmit its March 2, 2012 comments on this subject without modification and that
your office chose to accept those comments without raising any concerns. Former Henlopen Acres Mayor
Davis provided comments and documentation to your office on March 22, 2012 showing that the SHPO’s
2012 submission, and the self-serving history of the RAL prepared by former RAL board member Richard
E. Poole that was attached thereto, were inaccurate and unsubstantiated in several important respects.
Nevertheless, the SHPO has now simply re-adopted its entire 2012 submission, with no apparent effort to
verify its accuracy. The Town submits that in these circumstances, both the SHPO comments and the
attached Poole history should be stricken and disregarded.



In our January 12, 2015 cover letter transmitting the then current version of the ten year update
to your office for PLUS review, we recounted in detail (both in the letter itself and in the
timeline attached thereto) the considerable time and effort that the Town had devoted to
resolving the RAL issue. We reported that in October, 2014 we had provided the RAL with a
draft Memorandum of Understanding (“MOU”) intended (1) to clarify the scope of the RAL’s
current legal non-conforming use status, (2) to provide the RAL with reasonable assurance that it
would be able to re-build its structures in the event of a catastrophic loss, and (3) to implement
and memorialize the RAL’s repeated public statements that it has no desire or intent to expand its
activities or its structures in Henlopen Acres. We reported further that as of January 12, 2015, the
RAL had not yet provided any comments on the draft MOU.

The situation has not significantly changed since then. Encouraged perhaps by the unfortunate
and, we believe, incorrect statement in your March 24 letter that your office “cannot move this
plan forward for certification until an agreement is reached between the Town and the Rehoboth
Art League” (see discussion below), the RAL has continued its refusal to provide comments on
the MOU. Instead, it has simply stated that it has been advised by its attorney that the MOU
would constitute illegal contract zoning and has reiterated its long standing demand for a new
zone, without providing any specifics regarding permitted activities or structures. The “contract
zoning” claim is at odds both with the Town’s legal advice and with your March 24 letter, which
specifically recognized the MOU as a legitimate basis for discussions between the Town and the
RAL.

If the RAL was to provide the Town with good faith, written comments on the MOU, explaining
what changes it believes would be necessary to accurately clarify its current status and
implement and memorialize its “no expansion” position, the Town would certainly be willing to
engage in further substantive discussions with the RAL. That process could include an attorneys’
meeting such as you suggested in your March 24 letter. Until the RAL provides a meaningful
response, however, such a meeting would be pointless.

Going forward, the door remains open for further discussions with the RAL and if an agreement
is ultimately reached that requires changes to the Town’s Comprehensive Plan, the Plan can and
will be amended at that time. The Town, however, has no reason to believe that such an
agreement will be reached anytime soon. As indicated above, the Town strongly disagrees with
your view that in the absence of such an agreement, your office “cannot move this plan forward
for certification”. Holding the plan hostage in that way is inconsistent with Subsection 9103(f)
of Title 29 of the Delaware Code which confirms that “The final decision on the adoption of the
comprehensive plan [or update thereof] is that of the municipality...” and with Subsection
9206(a) of the Code which confirms that nothing in the State’s planning process “shall be
construed to deny local jurisdictions their final decision-making authority over proposed local
land use planning action.”It is also inconsistent with the procedures set forth in Subsection
9103(d) of the Code which provide that when your office objects to a plan and does not reach
agreement within the filing county or municipality within 45 days thereafter, it must forward the
matter to the Cabinet Committee on State Planning Issues for resolution.



The Town hopes that you will reconsider your prior position on the RAL issue and will certify
the updated plan to the Governor for approval. If you do not, however, then, the Town requests
that you follow the procedures set forth in Section 9103(d) of the Code and forward the Town’s
updated plan and your report thereon to the Cabinet Committee on State Planning Issues for
dispute resolution and further processing.

Respectfully submitted,

David F. Lyon§, Sr
Mayor

enclosures



STATE OF DELAWARE
EXECUTIVE DEPARTMENT
OFFICE OF STATE PLANNING COORDINATION

March 24, 2015

T

rRouEIvey

MAR 2 7 7015
Mr. Thomas Roth fown of Henlapen Acres
Town of Henlopen Acres b e et

104 Tidewaters
Henlopen Acres, DE 19971

RE: PLUS review 2015-02-07, Town of Henlopen Acres Comprehensive Plan
Dear Mr. Roth,

Thank you for meeting with State agency planners on February 25, 2015 to discuss the proposed
Comprehensive Plan for the Town own of Henlopen Acres.

Please note that changes to the plan, other than those suggested in this letter, could result in
additional comments from the State. Additionally, these comments reflect only issues that are
the responsibility of the agencies represented at the meeting.

Certification Comments: These comments must be addressed in order for our office to
consider the plan amendment consistent with the terms of your certification and the requirements
of Title 22, § 702 of the Del. Code.

e Public Participation Section (p. 1) — The town noted in the plan that 13 meetings were
held Between 2011 and 2014. Please expand the public participation section to include
what was discussed at those meetings, what were the public comments at those meetings,
and what the Town did to address the issues brought forth in the meetings. In addition,
the plan should include specific information about the meetings regarding the Rehoboth
Art League, where the town is in those discussions, and the path forward for resolving
those issues.

e Intergovernmental Coordination (p 26) — The plan states that the neighboring
jurisdictions were notified regarding the update and that the City of Rehoboth made
numerous comments regarding the plan. Please expand the Intergovernmental
Coordination section to include what comments were made and if any revisions were
made to the draft plan as a result of those comments.

122 Martin Luther King Blvd. South - Dover, DE 19901
Phone (302)739-3090 - Fax (302) 739-5661 - www. stateplanning.delaware.gov



PLUS review 2015-02-07
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Rehoboth Art League — The comprehensive plan Existing Land Use Map shows the
Rehoboth Art League property as “Institutional”. However, the zoning map/code for the
Town of Henlopen acres does not include an “Institutional District”.  The Town must
work to rectify this nonconforming issue before the plan can be certified.

According to the 130-17, permitted uses of the residential district in your zoning code art
galleries, art studios, and art classrooms, theater and theater classrooms, are permitted
when authorized as a special exception, except where one of the principal activities is one
which is customarily carried on for profit as a business.

Your 2004 comprehensive plan recommended (section 2.3b) “recommends that the
Special Exception process for allowing land use activities in addition to those land uses
by right be replaced by a conditional use process.....” In addition, section 2.3b states
“that this would allow the Town Commissioners to (1) set conditions on how the property
will be used, limits on changes to the property and structure and (2) require review if the
property owner changes or the organization engaged in the use changes.”

To date, the town has not completed this recommendation, leaving the Rehoboth Art
League as a special use exception in your residential section.

It is our understanding that The Rehoboth Art League has sought, through the town, a
change of zone or a conditional use for their property, because, as it stands, they have
been unable to work with the town for decision regarding needed repairs to the structure.
The State is aware that the Rehoboth Art League and the Town of Henlopen Acres have
been in communication regarding his issue but there has been no resolution reached. The
Office of State Planning cannot move this plan forward for certification until an
agreement is reached between the Town and the Rehoboth Art League.

During the PLUS meeting, [ suggested that the attorney for the Town of Henlopen Acres
and the attorney for the Rehoboth Art League set a meeting to discuss a Memorandum of
Understanding that has been drafted and/or to resolve this issue.

As noted by Sussex County, on page 11 of this letter, the plan should note that Sussex
County operates the waste water system that serves the Town of Henlopen Acres. Page
18 of the plan states the Town’s waste water is connected to the Rehoboth Beach facility
at Wolf’s Neck. This is incorrect. Waste water from the Henlopen Acres Sanitary Sewer
District (HASSD) is conveyed to the Rehoboth Beach Sewage Treatment Plan (RBSTP).
The RBSTP treats and disposes wastewater into the Lewes-Rehoboth Canal. The facility
is located at 20543 Roosevelt Street, on the bank of the Lewes-Rehoboth Canal. Wolf
Neck plant references should be deleted and RBSTP data included.
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Recommendations

Our office strongly recommends that the Town consider these recommendations from the various
State agencies as you review your plan for final approval.

Office of State Planning Coordination — Contact Dorothy Morris 302-739-3090

The Town of Henlopen Acres comprehensive plan calls for the building of new homes or the
development of existing homes to be of a certain character such as no more than 2 story and not
over 6,000 square feet and to maintain the current character and retain the current design of
housing.

In 2012 lawsuit the U.S. Department of Justice (DOJ) filed a lawsuit against Sussex County for
violations of the Fair Housing Act. According to Press release dated November 2012 (in part)
“the settlement requires that the county take affirmative steps to provide for future affordable
housing, communicate its commitment to fair housing, and establish mechanisms to ensure
affordable and fair housing in Sussex County.” Among other things, the county must formulate
an affordable and fair housing marketing plan to encourage the development of housing
opportunities that are available and accessible to all residents of Sussex County regardless of
race, color or national origin, appoint a fair housing compliance officer, and ensure that county
officials and staff undergo fair housing training.

The State would argue that allowing only single family detached homes in the Town of
Henlopen Acres would not promote affordable housing. While we understand the town is small
and nature and would want to keep the character of their town intact, being a municipality carries
with it the responsibility to allow for all citizens the opportunity to live within the town. The
comprehensive plan should discuss affordable housing and how that would be accommodated if
a developer sought to build a mixed use structure in your town.

Department of Transportation — Contact Bill Brockenbrough 760-2109

On page 24, the Plan recommends that “The Town consider a traffic study to provide baseline
information” but does not state how that information should be used. We support the
recommendation and suggest that it could be used to identify needed or desirable transportation
improvements. For example, the Transportation section on page 21 states that “The Town
maintains a pedestrian friendly atmosphere that equally accommodates both bicycle and car.”
That may be but the Town streets have narrow lanes, no marked bike lanes and no sidewalks.
Some of the busier blocks may warrant such features. The study could identify any such
locations.



PLUS review 2015-02-07
Page 4 of 12

The Department of Natural Resources and Environmental Control — Contact Kevin Coyle
739-9071

DNREC offers several comments and suggestions to improve conservation and protection of the
Town’s resources. While the cumulative impact of various program suggestions and concerns
may sound negative, the intent is to improve the plan elements related to environmental
protection, open space, recreation and water quality and supply. DNREC would welcome the
opportunity to meet with the Town in a collaborative manner to discuss these recommendations
and possible future ordinances.

Recommendations for Comprehensive Plan Revisions

Key Wildlife Habitat (pp. 6-7). In addition to the Species of Greatest Conservation Need that
were identified in the Comprehensive Plan, other species to consider are big brown bats and corn
snakes:

e Bats. Some residents may have bats (most likely big brown bats) in their homes. Bats are
an important part of our ecosystem and an animal group that provides a service to
humans by eating insect pest species such as mosquitos, beetles and moths. The value of
the pest-control services to agriculture provided by bats in the US alone range from a low
of $3.7 billion to a high of $53 billion a year, estimated in a 2011 study by scientists from
the University of Pretoria (South Africa), US Geological Survey, University of Tennessee
and Boston University. Bats will return to the same structure each summer. Bats raise
their pups (young bats) in structures and flightless pups can be present from mid-May
through mid-August. Despite the benefits of having bats in the area, they are not welcome
in most human-made structures. If a bat eviction (called an exclusion) is needed, there are
ways to do them to minimize long-term impacts to the animals. Doing an exclusion to
keep bats out of the structure or destroying the structure during this time period will
likely result in killing young bats. We recommend waiting until September 1* to evict
bats. This provides time for the young bats to learn survival skills before dispersing from
their maternity colony. If bats become a problem for homeowners, they can contact the
Holly Niederriter at 302-735-8651 for assistance or visit the Delaware bat program’s
website: http://www.dnrec.delaware.gov/fw/bats/

e Corn Snakes. Corn snake(Elapha guttata guttata) are a state-endangered species that
may occur within Henlopen Acres. They feed on rodents and are generally harmless.
They are most active at dusk, and tend to be secretive during the day. They are often
confused with copperheads because of their markings, but unlike copperheads (which are
not likely to occur in Henlopen Acres) corn snakes are not venomous. DFW
recommends adding this species to the list of species for consideration in the town’s
comprehensive plan.

e Shore Birds. In order to protect shorebirds and terns, the town may consider placing
signage along the beach to encourage beachgoers to avoid disturbing the birds that may
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be roosting or feeding in the beach habitat. Promoting rules like keeping dogs leashed or
off the beach entirely would also be beneficial.

Air Quality (pp. 7-8). The Town concedes that there are concerns with current conditions for
pedestrian and bicycle traffic. Specifically, beach traffic is a seasonal safety issue. DNREC
recommends that the Town consider improvements for safe multimodal transportation, beyond the
proposed traffic study that is indicated in this Comprehensive Plan Update. For every vehicle trip
that is replaced by the use of a sidewalk or bike path, 7 pounds of VOC and 11.5 pounds of
NOx are reduced each year, thereby improving air quality. Delaware currently violates
federal health-based air quality standards for ozone, and both VOC and NOx are precursors to
ground-level ozone formation.

Tree Canopy (p. 8). DNREC supports the Town’s desire to maintain and even grow, where
possible, its current tree canopy which is more than 43%. As noted in the Comprehensive
Plan Update, trees provide important air quality and other environmental benefits to the
residents of Henlopen Acres, as well as to the surrounding communities. The plan
recommends studying the best trees for tree canopy development and come up with a plan to
plant trees on all right of way areas that have insufficient trees. Please note that our program
botanist, Bill McAvoy, can provide technical assistance to Henlopen Acres if needed. Bill has
extensive knowledge of native plants throughout the State and can provide recommendations of
appropriate species to be planted in this area. He can be reached at
William.McAvoy(@state.de.us or 302-735-8668.

Similarly, DNREC supports the Town’s recommendation to maintain, as codified, a
minimum of 60% green cover per lot, as well as the Town’s recommendation to encourage
renewable energy use. In addition to planting trees, the Town may consider promoting the use
of native plants in landscaping. In particular, native nectar plants for butterflies, such as seaside
goldenrod, would be beneficial. In the late summer, millions of monarchs cross the Delaware
Bay from Cape May and feed on the nectar of the seaside goldenrod that is in bloom at Cape
Henlopen State Park. Additionally, planting beach plum (Prunus maritime) would provide good
habitat for song birds.

Water Supply (p. 16). The Town has expressed the need to develop a source water protection
ordinance to protect wellheads. 7 Del. C. §6082(c) states in part that “municipalities with
populations of less than 2,000 persons, with the assistance of the Department, may adopt by
ordinance the overlay maps delineating, as critical areas, source water assessment, wellhead
protection, and excellent ground-water recharge potential areas. Furthermore, the ordinance shall
include regulations governing the use of land within those critical areas designed to protect those
critical areas from activities and substances that may harm water quality and subtract from
overall water quantity”. The Department is available to assist at the Town’s request.

Total Maximum Daily Loads (p. 17). We strongly recommend that the Plan contain a narrative
about Total Maximum Daily Loads (TMDLs) as a “stand alone™ section (currently located in the
Stormwater section). Please consider the following:
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Under Section 303(d) of the 1972 Federal Clean Water Act (CWA), states are required to
identify all impaired waters and establish total maximum daily loads to restore their beneficial
uses (e.g., swimming, fishing, drinking water, and shellfish harvesting). A TMDL defines the
amount a given pollutant (i.e., or the pollutant loading rate reduction for a given pollutant) that
may be discharged to a waterbody from all point, nonpoint, and natural background sources, thus
enabling that waterbody to meet or attain all applicable narrative and numerical water quality
criteria (e.g.. nutrient/bacteria concentrations, dissolved oxygen, and temperature) in the State of
Delaware’s Water Quality Standards. A TMDL may also include a reasonable margin of safety
(MOS) to account for uncertainties regarding the relationship between mass loading and
resulting water quality.

In simple terms, a TMDL matches the strength, location and timing of pollution sources within a
watershed with the inherent ability of the receiving water to assimilate that pollutant without
adverse impact. The realization of these TMDL pollutant load reductions will be through a
Pollution Control Strategy (PCS). A PCS identifies the specific strategies and actions (e.g., best
management practices) necessary for reducing pollutants in a given water body (or
basin/watershed), thus realizing the water quality criteria or standards set forth in the State of
Delaware’s Water Quality Standards, ultimately leading to the restoration of a given waterbody’s
designated beneficial use(s). Specifically, a PCS is a combination of best management practices
(e.g., wetland buffers, green technology stormwater treatment, pervious paving materials, rain
gardens, etc.) that will reduce nutrient and bacterial pollutant runoff loading by optimizing
BMPs. The PCS for the Inland Bays consists of regulatory requirements for stormwater and
wastewater with only voluntary recommendations for agriculture. The regulatory requirements
for the Inland Bays PCS can be retrieved from the following web link:
http://www.dnrec.state.de.us/water2000/Sections/ Watershed/ws/ib_pes.htm

The Town of Henlopen Acres is located within the greater Inland Bays Basin. Within this
Basin, the designated nutrient (nitrogen and phosphorus) and bacterial TMDL load reduction
requirements are displayed in Table 1.

N P Bacteria
Inland Bays Basin 40% Low 40% Low 40% Fresh

Reduction Reduction

zone zone

Table 1: TMDL reduction requirements for the Inland Bays

Stormwater (pp. 17-18). The Delaware Sediment and Stormwater Regulations have been
revised and became effective January 1, 2014. A three-step plan review process is now
prescribed in the regulations. Proposed development projects must submit a Stormwater
Assessment Study for the project limits of disturbance and hold a project application meeting
with the reviewing delegated agency as the first step, prior to submitting stormwater calculations
or construction drawings, which are steps two and three. Resulting from the project application
meeting a Stormwater Assessment Report will be completed by the reviewing agency and the
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developer and forwarded to the Town. This Stormwater Assessment Report will rate the
anticipated engineering effort necessary to overcome certain stormwater assessment items such
as soils, drainage outlets, and impervious cover. The Sediment and Stormwater Program
recommends that the Town consider the ratings from the Stormwater Assessment Report in
making a decision to issue preliminary approval for any development request by incorporating
the Stormwater Assessment Report as a required element when a plan is submitted into the
municipal preliminary plan approval process.

The revised Delaware Sediment and Stormwater Regulations, effective January 1, 2014, have a
goal of reducing stormwater runoff for the rainfall events up to the equivalent one-year storm,
2.7 inches of rainfall in 24 hours. Runoff reduction encourages runoff to infiltrate back into the
soil as in the natural pre-development system and results in pollutant removal and stream
protection. Best management practices (BMPs) that encourage infiltration or reuse of runoff,
such as porous pavements, rain gardens, rain barrels and cisterns, green roofs, open vegetated
swales, and infiltration systems should be allowed for new development sites within the Town.
Furthermore, limiting land disturbance on new development projects and limiting impervious
surfaces by allowing narrower street widths, reducing parking requirements, and allowing
pervious sidewalk materials will be necessary to help achieve the runoff reduction goals in the
revised regulations.

The Town of Henlopen Acres should mention the updated regulations in your plan.

Parks and Recreation. In August of 2011, the Delaware Division of Parks and Recreation
conducted a telephone survey of Delaware residents to gather information and trends on outdoor
recreation patterns and preferences as well as other information on their landscape perception.
These findings are the foundation of the 2013-2018 Statewide Comprehensive Outdoor
Recreation Plan (SCORP) providing guidance for investments in needed outdoor recreation
facilities and needs within county and municipal comprehensive plans. For the purpose of
refining data and research findings, Delaware was divided into five planning regions. The Town
of Henlopen Acres is located within SCORP Planning Region 5.

When looking at the findings from the 2011 telephone surveys, it is apparent that Delawareans
place a high importance on outdoor recreation. Statewide, 93% of Delaware residents indicated
that outdoor recreation had some importance in their lives, while 67% said it was very important
to them personally. These findings are very close to the results of the same question asked in the
2008 public opinion telephone survey, indicating a continued demand for outdoor recreation
opportunities throughout the State.

Placing high importance on outdoor recreation resonates throughout the five SCORP regions. In
Region 5 (Eastern Sussex County), 65% said it was very important to them personally.

Outdoor Recreation Needs/Priorities
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Based on the public opinion survey, the most needed outdoor recreation facilities in
Region 5 include:

High facility needs:

Walking and Jogging Paths
Bicycle Paths

Public Swimming Pools
Community Gardens
Fishing Areas

Off-Leash Dog Areas
Picnic Areas

Basketball Courts
Playgrounds

Moderate facility needs:

Hiking Trails

Boat Access
Canoe/Kayak Launches
Camping Areas

Ball Fields

Football Fields

Public Golf Courses
Soccer Fields

Tennis Courts

Preparing for a Changing Climate. Sca level rise is one of several climate change impacts that
can affect communities, the others being variable precipitation and increasing temperatures.
Together, precipitation and accelerated sea level rise contribute to increased flooding. Under
Governor Markell’s Executive Order 41, directing Delaware State agencies to prepare for
emerging climate impacts and seizing economic opportunities from reducing emissions, DNREC
and the Office Of State Planning Coordination are tasked with identifying actions local
governments can take to improve community resiliency, including an assessment of
infrastructure vulnerabilities, land use policies, and other adaptation strategies that may be
integrated into comprehensive land use plans. With that in mind, DNREC requests the
opportunity to work with the Town to develop language for the comprehensive plan that
addresses climate change impacts, as well as adaptation and mitigation strategies for the Town to
pursue through implementing ordinances.

Sea Level Rise. Portions of Henlopen Acres and its surroundings will be subject to direct and
permanent inundation from sea level rise (http://de.gov/slrmap).
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Sea levels in Delaware have risen by about a foot over the past century (NOAA, 2014). This rate
of sea level rise is likely to accelerate in the coming decades as a result of global climate change
and local subsidence. Accelerated sea level rise will result in permanent flooding of low-lying
coastal areas, increased risk of flood damage during storms and increased frequency of nuisance
flooding (DNREC, 2012).

Sea level rise may accelerate the rate of salt water intrusion into ground water and affect water
supplies.

Recommendations:

1. The City should consider additional land use controls for the areas subject to 1.5 meter of
sea level rise.

2. To reduce the costs of providing infrastructure the City should consider not permitting
roads, sewer or water to be extended into areas subject to 1.5 meter of sea level rise.

3. The City should consider avoiding new structures within a mapped Sea Level Rise Area.
Where such development cannot be avoided, new structures should be built with an
additional 18 inches of freeboard to protect the health, safety and general welfare of
people occupying and using the structures.

Recommendations for Ordinances and Plan Implementation

Wetlands Delineations:

Recommendation: Require all applicants to submit to the Town a copy of the development
site plan showing the extent of State-regulated wetlands (as depicted by the State Wetland
Regulatory Maps), and a United States Army Corps of Engineers (USACE) approved
wetlands delineation as conditional approval for any new commercial and/or residential
development. Additionally, the site plan should depict all streams and ditches which are
jurisdictional pursuant to the Subaqueous Act (7 Del. C., Chapter 72) as determined by
DNREC.

Freshwater Wetlands Protections:

Recommendation: Implement regulations to protect freshwater wetlands where regulatory
gaps exist (i.e., isolated wetlands and headwater wetlands).

100 Foot Upland Buffer:
Based on a review of existing buffer research by Castelle et al. (Castelle, A. J., A. W. Johnson

and C. Conolly. 1994. Wetland and Stream Buffer Requirements — A Review. J. Environ. Qual.
23: 878-882.), an adequately-sized buffer that effectively protects water quality in wetlands and
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streams, in most circumstances, is about 100 feet in width. In recognition of this research and the
need to protect water quality, the Watershed Assessment Section recommends that the applicant
maintain/establish a minimum 100-foot upland buffer (planted in native vegetation) from all
water bodies (including ditches) and wetlands.

Recommendation: Require a 100-foot upland buffer width from all delineated wetlands
(approved by the USACE and DNREC) or water bodies (including ditches).

Impervious Surface Mitigation Plan:

Recommendation: Require the calculation for surface imperviousness (for both commercial
and residential development) take in to account all constructed forms of surface
imperviousness - including all paved surfaces (roads, parking lots, and sidewalks), rooftops,
and open-water storm water management structures.

Recommendation: To encourage compact development and redevelopment in the Town’s
central business area, require an impervious surface mitigation plan for all residential and
commercial developments exceeding 20% imperviousness outside that area, or at least in
excellent recharge areas outside that area. The impervious surface mitigation plan should
demonstrate that the impervious cover in excess of 20% will not impact ground water
recharge, surface water hydrology, and/or water quality of the site and/or adjacent properties.
If impacts to groundwater recharge, surface water hydrology will occur, the plan should then
demonstrate how these impacts will be mitigated. If the impacts cannot be mitigated, the site
plan should then be modified to reduce the impacts from impervious cover.

Poorly Drained (Hydric) Soils:

Recommendation: Prohibit development in poorly or very poorly-drained (hydric) soil
mapping units. Building in such areas predictably leads to flooding and drainage concerns
from homeowners, as well as significant expense for them and, often, taxpayers. Proof or
evidence of hydric soil mapping units should be provided through the submission of the most
recent NRCS soil survey mapping of the parcel, or through the submission of a field soil
survey of the parcel by a licensed soil scientist.

Green Technology Stormwater Management:

Recommendation: Require the applicant to use “green-technology” storm water management
in lieu of “open-water” storm water management ponds whenever practicable.

Stormwater Utility:
Recommendation: Explore the feasibility of a stormwater utility to fund upgrades to existing

stormwater infrastructure. Upgrades to the stormwater system may reduce pollutant loads and
help reach the established total maximum daily load for nitrogen, phosphorus, and bacteria.
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Reach out to the Sussex Conservation District, Sussex County, and the Delaware Clean
Water Advisory Council as partners in funding stormwater retrofits.

Drainage Easements:

Recommendation: The Town should pursue drainage easements along waterways and storm
drains where currently there is none.

Sussex County — Contact Janelle Cornwell 855-7878

The plan should note that Sussex County operates the waste water system that serves the Town
of Henlopen Acres. Page 18 of the plan states the Town’s waste water is connected to the
Rehoboth Beach facility at Wolf’s Neck. This is incorrect. Waste water from the Henlopen Acres
Sanitary Sewer District (HASSD) is conveyed to the Rehoboth Beach Sewage Treatment Plan
(RBSTP). The RBSTP treats and disposes wastewater into the Lewes-Rehoboth Canal. The
facility is located at 20543 Roosevelt Street, on the bank of the Lewes-Rehoboth Canal. Wolf
Neck plant references should be deleted and RBSTP data included.

The proposed comprehensive plan update is consistent wastewater plans developed by Sussex
County to serve the HASSD. Based on a review of the comprehensive plan update, Sussex
County feels it will be able to meet the needs of the town of Henlopen Acres.

State Historic Preservation Office — Contact Terrence Burns 736-7404

Please see the attached letter from the State Historic Preservation Office.

Approval Procedures:

e Once all edits, changes and corrections have been made to the Plan, please submit the
completed document (text and maps) to our office for review. Your PLUS response letter
should accompany this submission. Also include documentation about the public review
process. In addition, please include documentation that the plan has been sent to other
jurisdictions for review and comment, and include any comments received and your response
to them.

e Our office will require a maximum of 20 working days to complete this review.
o If our review determines that the revisions have adequately addressed all certification
items (if applicable), we will forward you a letter to this effect.
o If there are outstanding items we will document them in a letter, and ask the town to
resubmit the plan once the items are addressed. Once all items are addressed, we will
send you the letter as described above.
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e Once you receive our letter stating that all certification items (if applicable) have been
addressed, the Planning Commission and Council should adopt the plan pending State
certification. We strongly recommend that your Council adopt the plan by ordinance. The
ordinance should be written so that the plan will go into effect upon receipt of the
certification letter from the Governor.

e Send our office a copy of the adopted plan along with the ordinance (or other documentation)
that formally adopts your plan. We will forward these materials to the Governor for his
consideration.

e At his discretion, the Governor will issue a certification letter to your City.

e Once you receive your certification letter, please forward two (2) bound paper copies and one

electronic copy of your plan to our office for our records.

Thank you for the opportunity to review this Comprehensive Plan. If you have any questions,
please contact me at 302-739-3090.

Sincerely,

FA

1/ '
uité@ﬁw C\. ]
Constance C. Holland, AICP

Director, Office of State Planning Coordination

Attachment



ORDINANCE OF THE MAYOR AND COMMISSIONERS
OF THE TOWN OF HENLOPEN ACRES
ADOPTING THE 2014 COMPREHENSIVE PLAN UPDATE
AND REQUESTING THAT THE GOVERNOR OF DELAWARE CERTIFY THE PLAN

WHEREAS, Title 22, Section 702(a) of the Delaware Code provides, in relevant part,
that “[a] planning commission established by any incorporated municipality under this chapter
shall prepare a comprehensive plan for the city or town or portions thereof as the commission
deems appropriate.”

WHEREAS, the Comprehensive Plan of the Town of Henlopen Acres was certified by
the State of Delaware on July 9, 2004.

WHEREAS, Title 22, Section 702(e) of the Delaware Code provides, in relevant part,
that “[a]t least every 5 years a municipality shall review its adopted comprehensive plan to
determine if its provisions are still relevant given changing conditions in the municipality or in
the surrounding areas. The adopted comprehensive plan shall be revised, updated and amended
as necessary, and re-adopted at least every 10 years.”

WHEREAS, Title 22, Section 702(f) of the Delaware Code provides, in relevant part,
that “[t]he plan shall be subject to the state review and certification process set forth in § 9103 of
Title 29.”

WHEREAS, Title 29, Section 9103(e) of the Delaware Code provides, in relevant part,
that “the Office of State Planning Coordination shall submit a final comprehensive plan report
and recommendation to the Governor or designee for certification.”

WHEREAS, Title 29, Section 9103(e) of the Delaware Code further provides, in
relevant part, that “If there is a finding that such a plan, amendment, revision or update is
inconsistent or if there is a dispute, the report and the plan are to be forwarded to the Cabinet
Committee for State Planning Issues and shall follow the same process as for the certification of
county plans.”

WHEREAS, the Town of Henlopen Acres has been actively engaged in preparing and
finalizing the ten year Comprehensive Plan update since 2011.

WHEREAS, the Planning Commission conducted public hearings to accept public
comment on the draft 2014 Comprehensive Plan update on December 7, 2011 and June 27, 2014.

WHEREAS, the Mayor and Commissioners held public Commission meetings and
accepted public comment on the draft 2014 Comprehensive Plan update on October 10, 2014 and
December 12, 2014.

WHEREAS, a final draft of the 2014 Comprehensive Plan update is attached hereto as
Exhibit A.



WHEREAS, the Planning Commission reviewed and approved the 2014 Comprehensive
Plan update attached hereto as Exhibit A at a public meeting on July 10, 20135.

WHEREAS, the 2014 Comprehensive Plan update has been reviewed and considered by
the Mayor and Commissioners of the Town of Henlopen Acres.

WHEREAS, the Mayor and Commissioners find that the 2014 Comprehensive
Development Plan amply meets the Town’s obligation under Title 22, Section 702(a) “to
encourage the most appropriate uses of the physical and fiscal resources of the municipality and
the coordination of municipal growth, development, and infrastructure investment actions with
those of other municipalities, counties, and the State through a process of municipal
comprehensive planning.”

NOW THEREFORE, BE IT ORDAINED by the Mayor and Commissioners of the
Town of Henlopen Acres, in session met, this 1" day of July, 2015, as follows:

Section 1. The Mayor and Commissioners of the Town of Henlopen Acres hereby adopt
the 2014 Comprehensive Plan update, attached hereto as Exhibit A.

Section 2. The Mayor and Commissioners of the Town of Henlopen Acres hereby
request that the Governor of Delaware or his designee certify the 2014 Henlopen Acres
Comprehensive Development Plan.

Section 3. This Ordinance shall be effective immediately upon its adoption and the 2014
Comprehensive Plan update attached hereto as Exhibit A shall be effective on the earlier of (1)
the date on which the Governor of Delaware certifies the 2014 Comprehensive Plan update, or
(2) the date on which a majority of the Mayor and the Commissioners of the Town of Henlopen
Acres act to accept or reject any recommendations forwarded to the Town by the Governor
pursuant te Subsection 9103(f) of Title 29 of the Code of Delaware, or (3) November 13, 2015.

Adopted by a majority of
the Commissioners of the
Town of Henlopen Acres

July 10, 2015

Secretary of the Commissioners of the
Town of Henlopen Acres
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INSTITUTE FOR PUBLIC ADMINISTRATION

The original 2004 Comprehensive Plan was prepared by the Institute for Public Administration (IPA), a
unit within the College of Human Services, Education & Public Policy at the University of Delaware. IPA
links the research and resources of the University of Delaware with the management and information
needs of local, state, and regional governments in the Delaware Valley. IPA provides assistance to
agencies and local governments through direct staff assistance and research projects as well as training
programs and policy forums. Jerome R. Lewis is the director of the Institute.

TOWN GOVERNANCE

The Town Charter provides for a Commission form of government with seven (7) members with one
Commissioner elected to be the Mayor and President of the Commission. The Commissioners of Henlopen
Acres hold quarterly meetings. Commissioners may either be bona fide residents or non-resident
property owners of the Town of Henlopen Acres, however a majority of the Board must be residents. All
property owners and residents are eligible to vote in municipal elections. All other offices are by
appointment. -Appointments are made by the Mayor and approved by a majority of the Commissioners.

The Town Charter empowers the Town to provide government services to maintain its peace and order,
its sanitation, beauty; the health, safety, convenience, comfort, and well-being of its population, and the
protection and preservation of property, public and private. The Commissioners of Henlopen Acres have
the power to annex additional territory adjoining the corporate limits of the Town.

The Mayor of the Town is the chief executive and presides at all meetings of the Commissioners. The
Mayor executes on behalf of the Town, when authorized by the majority of the Commissioners, all
agreements, contracts, bonds, deeds, leases, and other documents necessary to be executed. The Mayor
has the power to appoint the other six Commissioners to be in charge of any departments or divisions of
town government created by the Commissioners. The Commissioners of Henlopen Acres hire and
empower a Town Manager with duties prescribed by the Commissioners. The fiscal year for the Town of
Henlopen Acres is from July 1stof one year to June 30 of the next year.
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COMPREHENSIVE DEVELOPMENT PLAN FOR
THE TOWN OF HENLOPEN ACRES, DELAWARE
OCTOBER 2014

Background

Delaware law requires that municipalities engage in comprehensive planning activities for the purpose of
encouraging “the most appropriate uses of the physical and fiscal resources of the municipality and the
coordination of municipal growth, development, and infrastructure investment actions with those of
other municipalities, counties and the State.” This plan was written to comply with the requirements of a
municipal development strategy as described in the Delaware Code for towns with population of 2,000 or
fewer.

The municipal comprehensive plan for small communities, such as the Town of Henlopen Acres, with
fewer than 2,000 people is to be a “document in text and maps, containing at a minimum, a municipal
development strategy setting forth the jurisdiction’s position on population and housing growth within
the jurisdiction, expansion of its boundaries, development of adjacent areas, redevelopment potential,
community character, and the general uses of land within the community, and critical community
development and infrastructure issues.” In addition, the Town's comprehensive planning process shall
demonstrate coordination with other municipalities, the county, and the state during plan preparation.
(22 Del. C. 1953, § 702)

State law requires that planning be an ongoing process and that municipalities identify future planning
activities. This document is the Town of Henlopen Acres’ Comprehensive Plan as required by state law. It
is intended to cover a ten-year planning period and be reviewed every five years.

Public Participation

In 2002, the Town of Henlopen Acres established a Planning Commission to develop the Town
comprehensive plan. A draft of the plan was presented to the Town Commission in January 2004 for
public review and comment. The plan was approved at the July 2004 Town Commission meeting and
certified by the State of Delaware on July 9, 2004.

In 2011, the Planning Commission began work on the ten year comprehensive plan update holding 13
meetings between May 5, 2011 and May 5, 2014, a workshop on June 24, 2011, and two public hearings,
December 7, 2011 and June 27, 2014, in preparation for submission to the State of Delaware PLUS
system. In 2011, residents and non-residents submitted verbal and written comments. Of the comments
received most centered on the issue of the Rehoboth Art League. 27 comments were received from the
211 residents and property owners. Of those, 11 supported a new zoning district for the Rehoboth Art
League. 16 residents and property owners were opposed. There were also comments from 25 non-
residents supporting the Rehoboth Art League.

In 2014, another public hearing was held. Again comments centered on the Rehoboth Art League. 14
residents expressed concern for the continued existence of the Rehoboth Art League, with most
indicating a desire that the Art League continue to prosper but not expand its facilities or activities in
Henlopen Acres. Four residents and property owners were opposed to any change in zoning for the Art
League property. The representatives of the Rehoboth Art League stated that the Art League did not
intend or desire to expand its facilities or activities in Henlopen Acres.

1



In addition, members of the Planning Commission and at times accompanied by one or two Town
Commissioners, met with an official or officials of the Rehoboth Art League 12 times from July 7, 2014 to
October 27, 2014. Approximately 6 of the meetings were to discuss the RAL’s activities and desires for a
new Cultural Zone and 6 of the meetings were with immediate neighbors of the RAL. The meetings with
the immediate neighbors were arranged so that the RAL could hear firsthand the thoughts of the
immediate neighbors on the RAL’s campus and activities. Universally, the immediate neighbors were
concerned about the perceived growth of events on the RAL campus and the increased traffic. Generally
everyone likes the RAL campus the way it is (i.e. no material change or expansion of facilities) and they
do not want any additional activities or traffic creating events. Throughout these meetings the RAL has
affirmed its position that it does not intend or desire to expand or change its facilities in Henlopen Acres,
but wishes merely to be assured of its ability to maintain and update its facilities as necessary, without
changing their size or use.

Based on these meetings, on detailed information provided by the Art League regarding its activities in
Henlopen Acres over the past several years and valuable input provided by the Planning Commission in
conjunction with the Board of Commissioners, a Memorandum of Understanding was drafted to develop
and clarify specific rules and regulations that apply to the RAL and its activities going forward under its
current legal non-conforming status. (See Appendix A)

Community Overview

Location

The Town of Henlopen Acres, Delaware, is located in eastern Sussex County. It is north of the City of
Rehoboth Beach, east of the Lewes and Rehoboth Canal, and west of the Atlantic Ocean.

History

The land comprising Henlopen Aces was first brought into legal jurisdiction in 1675 as part of the
Young's Hope patent granted by Governor Sir Admond Andros of New York. It appears to have remained
under that patent until 1743, when it passed to the Marsh family. The property again changed hands in
1871, when it came into the Dodd family. It was not again transferred until 1930, when W. S. Corkran
took title and began development into a residential development. When he took over the old farm, one of
the first questions to be settled was the selection of a suitable name. Inevitably, the old local name
“Henlopen” came to mind as one of the greatest distinction®. Nothing could be more fitting than to name
the development after that world-known old Henlopen Light, which had stood for 200 years within sight
of the property and less than half-a-dozen miles away, across moorland and dunes. Having once decided
upon “Henlopen,” the word “Acres” naturally fell into place, for these lands have been real acres of peace
and prosperity to their owners since 1675.

The initial residential plots laid out by Corkran himself, had a frontage of approximately 150 feet and
depth of 170 feet. The variation in the lot sizes permitted the natural placement of roads and houses on
the land in relation to the terrain, trees, and views, avoiding monotonous and unsightly rows of houses on
a definite set-back line while ensuring ample spaces of light, air, and planting, permanently protected
against encroachments. Each home site was planned as a park within a park. The advantages of the
Henlopen Acres residential site developed in 1930 were defined by its owner as follows:

1. An exclusive residential park

2. A combined country and seashore community—a pinewoods setting on an ocean beach

3. It enjoys the pleasures of both sea and inland waters—bathing, sailing, motor boating, fishing,

canoeing, etc.

4. Firmly protected by all essential restrictions of 1930—ample size of lots, with one family

residence only on each lot, areas specified for community garage, stable, clubs, etc.
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In 1970, the Charter of the Town of Henlopen Acres was approved by the State of Delaware. It has set
forth the territorial limits of the Town as follows:

All three adjoining pieces or parcels of land and premises situate, lying, and being in Lewes and Rehoboth
Hundred, Sussex County and State of Delaware, north of the City of Rehoboth Beach and east of the
United States Inland Waterway known as the Lewes and Rehoboth Canal, bounded on the north by the
lands of Daniel G. Anderson; on the northwest and west by lands of said United States Inland Waterway;
and on the south and southeast, in part by the north boundary line of the City of Rehoboth Beach, in part
by the north line of Henlopen Avenue, and in part by certain State lands; and on the east and northeast by
the mean high-tide water line of the Atlantic Ocean. (see Map 1.)

Historic and Significant Properties?

Peter Marsh House or “Homestead”

The Peter Marsh House was listed on the National Register of Historic Places in November 1977. It is
significant as an example of an eighteenth-century Sussex County farmhouse, which has retained much of
its original detail.® As stated earlier, Peter Marsh built the Homestead around 1743 when he purchased
portions of a tract of land called Young's Hope, originally granted in 1675 to George Young by the Duke of
York and called it in the deeds, “The Mansion House of the Plantation”. (see Map 2.)

Marsh was an ensign in the Sussex County Regiment for the southern district of Lewes and Rehoboth
Hundred during the French and Indian wars. When he died in 1769, he left a large estate of more than
2,000 acres in Sussex County, to his son, Thomas Purnell, he left the tract of the land called Young's Hope
and 300 acres. When Thomas Purnell died in 1821, he left the northwestern portion of his inherited tract
of land, together with the mansion house, to his son, also named Thomas Purnell Marsh.

The house and surrounding land remained in the Marsh family until 1871, when it was sold to the Dodd
family. During most of the Dodd ownership the house was occupied by tenants. In 1930, Colonel and Mrs.
Wilbur Corkran purchased the house and restored it. Where original material was beyond salvage, they
carefully replaced it with eighteenth-century building material from houses about to be demolished in
the area. The house retained its original floor plan and exterior.

Henlopen Acres Beach Club

The Henlopen Acres Beach Club is located at the northern beachfront property. This property comprises
3.813 acres. The original deed that conveyed the property for the use of the Henlopen Acres Beach Club,
Inc., set specific conditions on the use and regulation of the property for use as beach club for the
enjoyment of its members who may be residents. The Commissioners of the Town of Henlopen Acres
have the authority to regulate the erection, maintenance, and use of buildings, structures, or other
erections in a manner consistent with the use of the property as a community beach club. The Henlopen
Acres Beach Club property is Sussex County tax parcel number 3-34 14.05 121. The beach club assesses
its own dues and initiation fees and pays County and Town taxes. The Plan recommends no changes to
the use of the beach club.

Block W Property - Henlopen Acres Property Owners Association

The property commonly referred to as Block W is the oceanfront property south of the Henlopen Acres
Beach Club. This property is Sussex County tax parcel identification number 3-34 14.05 120. The
property comprises 8.82 acres.



The property is subject to the following deed conditions. The Henlopen Acres Property Owners
Corporation (HAPOC) must be and remain a Delaware corporation, and all Henlopen Acres property
owners are members. Property owners are, however, responsible for an assessment not to exceed one
hundred dollars, to be used to maintain the property and defray administrative expenses. The Block W
property must be kept tidy and in its natural state, and all federal and state filings must be completed
annually and taxes paid if any. The HAPOC retains the enjoyment of this property as long as the
conditions of the deed are met. If the HAPOC becomes defunct, or if it fails to file or pay the taxes on the
property or fails to keep the property reasonably tidy, then ownership shall revert to the University of
Delaware. If the conditions of the deed are not met, and the property transfers to the University of
Delaware, the property cannot be transferred or sold and must be still kept in its natural state; the
erection of a public bathhouse, restrooms, or other facilities can be done only with the approval of the
HAPOC, which annually supplies a copy of tax filings to the Town to ensure compliance.

The Plan recommends no changes to the use of Block W or HAPOC and that the Town continue to
encourage its maintenance and preservation.

Community Marina

The Town has a community marina on Tidewaters along the Rehoboth and Lewes Canal. This property is
Sussex County tax parcel identification number 3-34 14.09 10.00 in Block Q, consisting of 2.38 acres. This
property is operated for residents and non-residents as defined by the Henlopen Acres Board of
Commissioners. A portion of the property designated in the 1930 deed has been subdivided into
residential lots 3-34 14.09 10.01, 3-34 14.09 10.02, and 3-34 14.09 10.03. On October 21, 1998, a revision
to the deed was filed changing the boundaries of the marina site. The Plan recommends no changes to
the use of the Marina.

Rehoboth Art League and The Homestead

The Rehoboth Art League, Inc. (a 501(c)3 corporation) is located on Dodds Lane. It is a beautiful and
historic area that occupies three and one-half acres and was founded by Louise Chambers Corkran, the
wife of the founder of Henlopen Acres, Col. W.S. Corkran. It is comprised of five buildings including the
Homestead. The League holds exhibits, classes and other activities. The use of the Homestead by the
Rehoboth Art League, Inc., is governed by the covenants of 1930 and 1982, deed restrictions and by the
Zoning Code and is considered a grandfathered non-conforming use.

The properties controlled by the Rehoboth Art League, Inc,, are Sussex County tax parcels number 3-34
14.09 56.00, which is approximately 2.027 acres (Lot 1 Block ]) and includes the Homestead and parcel
number 3-34 14.09 57.00 which is approximately 1.661 acres (Lot 2 Block ]J) These properties are exempt
from Sussex County and Town taxes. Upon Colonel Corkran’s passing in 1962, Lot 1 was left to his wife
Louise for the remainder of her life and upon her passing, to the University of Delaware to be used by it’s
President or faculty as a summer home and that the property would be maintained perpetually by the
University in such condition as will respect its authentic character and furnishing as a colonial Sussex
County Seat. On May 18, 1979, the Delaware Chancery Court approved the transfer of the Homestead
property (Lot 1) to the Rehoboth Art League, Inc. because the University had been unable to use the
property as Colonel Corkran had desired. The transfer was conditioned such that, if however the
Rehoboth Art League should cease to exist, the property reverts to the University of Delaware. Lot 2 was
transferred on September 26, 1947 to the Rehoboth Art League without restriction.



The plan recommends that both properties only be used as art gallery, art school, or community purpose,
consistent with the covenants of the deeds of 1930 and 1982. The plan suggests evaluating the
establishment of a historic district or zone for both Lot 1 and Lot 2. Lot 1 already has significant historic
restrictions due to the Homestead and its status on the National Register of Historic Places and Lot 2 has
many historic structures and landscaping elements. If the Rehoboth Art League, Inc. ceases to exist the
properties should continue to have the same restrictions for use as set forth in the deeds of 1930 and
1982 which include residential. The Town further recommends that the Homestead, accessory
structures, landscape, and gardens, consistent with restrictions imposed by the Chancery Court, not be
modified significantly as to diminish the historic characteristics of the property or as a departure from
the residential character of Henlopen Acres. In that regard, the RAL has recently confirmed that it has no
intention or desire to change or expand the nature of its activities in Henlopen Acres, or to increase the
frequency or intensity of its activities, compared to what they have been in prior years.

The RAL has also confirmed that it does not intend or desire to expand or change its facilities in Henlopen
Acres, but wishes merely to be assured of its ability to maintain and update its facilities as necessary,
without changing their size or use. There have been discussions about the RAL's use of its facilities and
expansion of both facilities and uses since at least 1985. The minutes of a special meeting of the
Commissioners on December 13, 1985 show that on that date the RAL requested authority to build a new
building behind the Homestead because "The Rehoboth Art League is a rapidly growing organization that
has outgrown the available space beyond everyone's expectations." There was debate and a suggestion
that they fix up one of their existing buildings. Mrs. Caroline Harris of the RAL said at the time that "plans
are being considered to farm out some of the activities to other locations." With these points in mind, and
with input from the RAL and Town residents, the Town should attempt to (1) develop and clarify specific
rules and regulations that will apply to the RAL and its activities going forward, and (2) explore methods
to implement such rules and regulations. Several members of the Planning Commission have met 12
times (between July 7 and October 27, 2014) with Board members and management of the Rehoboth Art
League, Inc. to discuss these issues and to try to find a mutually acceptable resolution to these issues.

Pioneer and Indian Cemetery

The Indian Cemetery is approximately 4000 sqg. ft. and is located on Dodds Lane between Rolling Road
and Pine Reach. It is bordered on the south and east sides by Lot 16, Block K and is owned by the Town
and its history is somewhat anecdotal rather than having a proven history. The Plan recommends that
the Pioneer and Indian Cemetery should remain in its natural, undeveloped and unspoiled state.

Bridle Paths

There are easements associated with specific properties in the Town of Henlopen Acres that are known
as “bridle paths.” These are easements that provide potential public access for Town residents. A barrier
has been constructed at the terminus of Easton Street and First Street on the border between the Town of
Henlopen Acres and the City of Rehoboth Beach to prevent through traffic.

The 1982 covenants state that “no modification or variation shall take place that will change the location
of such “bridle paths” to any other location other than at the rear of the lot, unless the consent of a lot
owner whose land is to be used for such relocated bridle path shall be first secured.”



Community Character, Natural Features and Environmental Concerns

Community Character and Design

Henlopen Acres is a small beach town with primarily residential properties. The community character of
the Town should not change due to small size and limited availability of land for development. The Town
wishes to maintain its current character and retain the current design of houses as the remaining
undeveloped lots are built out. The Town has limited the height of buildings to 30 feet and two stories,
restricted building area to 20 percent of lot area, limited dwelling unit size to 6,000 square feet, regulated
obstructions of view on corner lots, and set a minimum of open space to 60 percent of lot area. The
average lot size in the Town is approximately 19,929 sf, which is significantly larger than neighboring
Rehoboth Beach. This along with our significant tree canopy of 43.2% provides a very special
environment that needs to be preserved.

Map 3. Environmental Features, describes the location of the Town in relation to surrounding state and
federally identified wetlands, Federal Emergency Management Agency (FEMA) 100-year flood plains, and
hydrologic features.

Wetlands

Federally identified wetlands may exist along the Rehoboth and Lewes Canal, (National Wetlands
Inventory, Appendix A). Regulatory Protection of wetlands is mandated under Federal 404 provisions of the
Federal Clean Water Act. Additionally, tidally-influenced wetlands are accorded additional regulatory
protection under Title 7, Chapter 66 provisions of the Delaware Code. Compliance with these statutes may

require an Army Corps of Engineers approved field wetlands delineation and/or Delaware Department of
Natural Resources and Environmental Control, (DNREC), approval. Two properties along the north side
of Tidewaters may include state-identified wetland areas and these properties are already developed
residential. Conversely, under the U.S. Army Corps of Engineers 1987 method, an area is a wetland only
when it meets, under normal circumstances, all three of the following criteria: wetland hydrology, the
presence of hydric soils and the predominance of hydrophytic vegetation. The U.S. Dept. of Agriculture,
Natural Resources Conservation Service in a 1974 Soil Survey? identified the soils of Henlopen Acres to
consist of soil classes EvA, EvB, SaA, SaB and Ft. None of these classes comprise hydric soils. As such,
areas of possible wetlands should be delineated by a licensed professional wetlands consultant in
accordance with the “Federal Manual for Identifying and Delineating Jurisdictional Wetlands”.

Floodplains, Climate Change, Sea Level Rise

The FEMA 100-year flood plain is a significant natural feature that covers the area from Zwaanendael to
the beach and a portion of Broad Hollow and Tidewaters. Development within the FEMA 1% annual chance
flood plain (also known as the 100-year flood plain) is governed by the flood plain regulations that the Town
has adopted and agreed to enforce as a participating community in the National Flood Insurance Program. In
2013, FEMA released preliminary revised Flood Insurance Rate Maps that reflect minor changes to the
100-year flood plain. These maps were reviewed by the Town, residents and property owners. The
revised maps became effective March 16, 2015. On October 10, 2014, the Board of Commissioners
adopted a revised Floodplain Management ordinance to meet the FEMA recommended compliance
requirements. The Town of Henlopen Acres Flcodplain Management ordinance includes a 36 inch
freeboard requirement in anticipation and mitigation of sea level rise. This along with initiatives
included elsewhere in the plan reflect actions recommended by Governor Markell in Executive Order No.
41, to prepare for climate change impacts.



Key Wildlife Habitat®
Map No. 3, identifies Key Wildlife Habitat within the town limits of Henlopen Acres.
Construction within the areas identified as Key Wildlife Habitat is prohibited, with the exception of repair and

upkeep of existing walking paths and structures or construction measures or practices endorsed by DNREC.

Endangered Species®

Tier 1 Species

Species that are most in need of conservation action in order to sustain or restore their populations.

The Delaware Wildlife Action Plan (DEWAP) focuses on Tier 1 species to analyze threats to their populations and
habitats. Conservation actions should be developed to eliminate or minimize identified threats.

CLASS Scientific Name Common Name

Insect Cicindela dorsalis media white tiger beetle
Insect Cicindela lepida little white tiger beetle
Reptiles Malaclemys terrapin terrapin Northern diamondback terrapin
Reptiles Elaphe guttata Corn snake

Birds Charadrius melodus piping plover

Birds Haematopus palliates American oystercatcher
Birds Arenaria interpres ruddy turnstone

Birds Calidris canutus red knot

Birds Calidris alba sanderling

Birds Sterna hirundo common tern

Birds Rynchops niger black skimmer

Birds Chordeiles major common nighthawk

Tier 2 Species
Species in need of conservation action but without the urgency of Tier 1 species.
Distribution of Tier 2 species help to determine where DEWAP conservation actions will be implemented.

CLASS Scientific Name Common Name

Insects Cicindela dorasalis Eastern beach tiger beetle
Insects Cicindela hirticollis beach-dune tiger beetle
Insects Melitara prodenialis a snout-moth

Insects Drasteria graphica atlantica Atlantic graphic moth
Insects Schinia spinosae a noctuid moth

Birds Falco peregrinus peregrine falcon

Birds Pluvialis squatarola black-bellied plover
Birds Catoptrophorus semipalmatus willet

Birds Calidris pusilla semipalmated sandpiper
Birds Calidris maritime purple sandpiper

Birds Calidris alpine dunlin

Birds Larus marinus great black-backed gull
Birds Piplio erythrophthalmus Eastern towhee

Birds Passerculus sanwichensis savannah sparrow

This plan recommends a strategy of education, outreach and enforcement by increasing public knowledge of
wildlife conservation issues and an understanding of habitats, species of concern and conservation issues. In
addition, to protect shorebirds and terns, the town should consider signage along the beach to encourage
beachgoers to avoid disturbing birds that may be roosting or feeding in beach habitat.

Air Quality
Henlopen Acres is primarily a residential community with a large percentage of the population participating in
walking, jogging and cycling activities. Town functions including the town marina, Henlopen Acres Beach



Club and the Rehoboth Art League are the only non-residential operations. The Plan recommends continuing to
explore transportation alternatives and land use measures that will improve air quality and reduce air emissions.

The town already observes a no idling policy for all town vehicles. This plan recommends an ordinance be
adopted expanding that policy to all commercial vehicles operating within town limits. The Plan also suggests
evaluating a municipal trash and recycling service similar to neighboring municipalities. This could be the most
“Green” initiative that the town could institute. It could reduce traffic, (by having one set of waste/recycling

trucks instead of 4-5), reduce air pollution, and reduce noise pollution.

Tree Canopy
The Town of Henlopen Acres appreciates the importance of its natural resources and in particular its unique

forested setting. The abundance of trees not only provides aesthetic beauty but provides numerous significant
benefits including the reduction of ambient temperatures which results in energy savings, reduces pollutants by
filtering the air and producing oxygen, reducing runoff and erosion, and the reduction of ultra-violet ray
exposure.”  In 2008, the Delaware Forest Service received a grant to study the municipal tree canopy
throughout Delaware. The study determined the Town of Henlopen Acres possessed a tree canopy of 43.2%.
In comparison, the surrounding cities of Lewes and Rehoboth have a tree canopy of 29.61% and 32.75%,

respectively (see Map 9).

Periodically, the Delaware State Forest Service makes available tree planting and maintenance grants to
municipal and community organizations. The Town of Henlopen Acres has participated in this grant program
in 2004 and again in 2010 to improve and enhance the town’s forested setting. The town will continue to
participate in this program as the opportunity arises. Additionally, in 2008, The Town of Henlopen Acres
amended the Code by adding restrictions to prevent land clearing of vacant lots without permission of the
Town. The Plan recommends instituting a standard of minimum trees per lot, in particular on the 20 foot right
of way owned by the Town. The Plan recommends studying the best trees for tree canopy development and
preparing a plan to plant trees on right of way areas that have insufficient trees.

Henlopen Acres Marina



Open Space, Marina, and Beach Club

The Town of Henlopen Acres is based on beach and water sport activities. Participants in the planning
meetings indicated that the Town should continue its efforts to maintain the beachfront areas in
cooperation with the Henlopen Acres Beach Club and Henlopen Acres Property Owners Corporation,
(Block W). The maintenance of the groin (jetty) along the beachfront area is of special concern for all
residents and users of the beach area and is an important issue for the Town.

POPULATION AND HOUSING

Demographics, Future Population, and Housing Growth

According to the 2010 Census, the Town of Henlopen Acres had a full-time population of 122 persons.
This is a 12 percent decrease from the 2000 population of 139 persons, reflecting a decrease in growth
that is lower than the growth rates of Sussex County as a whole. The full-time population is a function of
variables significantly different from the surrounding cities of Rehoboth Beach and Lewes. Henlopen
Acres is a Town of single-family detached homes used primarily for second homes or, secondarily, for
retirement homes. There is limited number of full-time residents who are in the labor force. The fulltime
population of Henlopen Acres will vary based on the decision of homeowners to claim their Henlopen
Acres home as their primary residence. A better indication of the need for services and infrastructure is
the number of homes and occupancy conditions. Table 1 outlines the change in population in Henlopen
Acres, Rehoboth Beach, Lewes, Sussex County, and the State of Delaware.

Table 1: Population of Henlopen Acres Compared to Sussex County and the State of Delaware

Year Delaware Sussex County Henlopen Acres Rehoboth Beach Lewes
1980 594,919 98,004 176 1,730 2197
1990 666,168 113,229 108 1,327 2,331
2000 783,600 156,638 139 1,495 2,932
2010 885,122 197,145 122 1,327 2,747

Source: U.S. Census Bureau. Henlopen Acres, Rehoboth Beach, and Lewes population figures are based on primary residence
claimed by individuals filling U.S. Census forms.

Table 2, provides a comparison of basic demographic data among Henlopen Acres, Sussex County, and
the State of Delaware. Based upon population, Henlopen Acres is the third smallest town in Delaware,
with only Farmington (110) and Hartly (74) having lower population with significantly lower number of
homes. The full-time residents of Henlopen Acres are older and have a higher median income than
residents of Sussex County and the State of Delaware as a whole. In 2010, the median age of Henlopen
Acres fulltime residents was 66.1 years old, compared with Sussex County’s 45.4 and the State of
Delaware’s 38.8. It is unknown if the part-time residents have significantly different age profile, but since
the homes that are used as part-time residences are typically owned by working-age persons, the overall
median ages of part-time and full-time residents may be lower than the 66.1 median age reported in the
2010 U.S. Census. Henlopen Acres’ residents’ median income is the highest for an incorporated town or
city, but it is only slightly higher than those of South Bethany and Dewey Beach. The median income for
Henlopen Acres is less than those of U.S. Census Designated Places of Hockessin and North Star in New

Castle County.
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Table 2: Profile of General Demographic Characteristics for Henlopen Acres, Sussex County, and Delaware

2010

Delaware  Sussex County Henlopen Acres

(2010) (2010) (2010)
Total Population 897,934 197,145 122
Age
Population 17 years and under 22.97% 20.4% 10.7%
Population 62 years and older 17.9% 25.7% 59.0%
Median Age (years) 38.8 45.4 66.1
Households
Total Households 342,297 79,368 67
Households with children under 18 years 32.0% 26.4% 10.4%
Households 65 or older living alone 9.6% 12.1% 38.8%
Average household size (# people) 2.55 245 1.82
Housing Units
Total Housing Units 405,885 123,036 195
Occupied units 84.3% 64.5% 34.4%
Vacant housing units 15.7% 35.5% 4.4%
Seasonal or recreational units 8.9% 28.3% 64.1%
Renter occupied units 27.9% 21.4% 3.0%
Units built before 1940 25.0% 13.0% 4.0%°
Units built before 1960 9.4% 5.6% 32.0%°
Units built before 1980 49.2% 32.8% 64.0%°
Units built before 2000 80.2% 70.7% 86.0%°
Income’
Median Household Income $57,599 $51,046 $122,433
Persons below poverty level 11.5% 12.9% 0%
Selected Characteristics'
Population 25 & over, High School graduate or higher 88.5% 86.2% *
Population 25 & over, Bachelor’s Degree or higher 36.7% 30.3% i
Population 16 and over in labor force 64.7% 58.6% %
Population 5 & over who speak English less than very well 4.6% 5.2% iz

Source: 2010 U.S. Census, "American Community Survey, *=unknown

The earnings and retirement incomes are significantly higher in the Town compared to those of the state
and county. The residents are more likely to have income from self-employment, and almost all of them
have passive income. Reflecting the older population, the townspeople do receive a higher percentage of
Social Security Income, but there is no supplemental Social Security income or public assistance for Town
residents, for they are relatively affluent.

Residential Housing Stock

All the houses in Henlopen Acres are detached units, while in the state and county single-family homes
represent 74% and 70% of all housing structures respectively. The Town’s homes are mostly for seasonal
use. The median value of owner-occupied housing units in Henlopen Acres is significantly higher than the
median for Sussex County and the State of Delaware.

Table 3. Composition of Housing Stock of Henlopen Acres, Sussex County, and Delaware in 2010

Housing Type
Single-Family
Multi-Family
Manufactured Homes
Total

Henlopen Acres! 9% oftotal Sussex County % oftotal Delaware % of total
195 100 86,863 70.4 301,946 74.3
0 0 11,796 9.6 66,717 16.4

0 0 24,714 20.0 37,745 9.3

185 100 93,070 100 343,072 100

Source: American Community Survey, *Town of Henlopen Acres
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Table 4: Value of Homes

Financial Delaware Sussex Henlopen Acres?!
Median Home Value $239,900 $225,000  $1,000,000+
Percent with Mortgage Outstanding 70.0% 40.8% 23.2%

Source: 2013 Delaware State Housing Authority, *Town of Henlopen Acres

Affordable Housing Strategy

The Town believes that with respect to the development and availability of affordable housing, the Fair
Housing Act was not intended to apply to a neighborhood by neighborhood basis to small, established
and fully developed areas such as Henlopen Acres where its application would be impractical. The Town
will, however, work with County-driven initiatives to help seek a regional solution to affordable housing
that is feasible, sustainable and will not further burden the current inadequate area infrastructure.

Population Projections and Growth

U.S. Census estimates project an increase in population over the next five years of less than 1%. Growth
of the full-time population and housing in Henlopen Acres will depend primarily on the decision of
homeowners to live full-time in Henlopen Acres, due to the limited availability of land for new
construction.

Redevelopment

The Town of Henlopen Acres does not have traditional redevelopment opportunities. The potential for
redevelopment within the Town limits of Henlopen Acres could occur in two forms. The first opportunity
for redevelopment would be the replacement of existing homes with new structures. There exists the
possibility that these new houses could be substantially larger than existing houses. The Town has set a
series of restrictions to limit the size of new homes through height, size, and set-backs. The average
residential lot is 20,000 square feet and vacant lot is 25,000 square feet. The lot coverage limit and the
limit of 6,000-square-foot dwelling unit will keep houses from being built out of character.

Redevelopment Recommendations

The plan recommends that all vacant or redeveloped property within the Town be developed as
residential and in character with existing houses. Map 7. Future Land Use, describes the recommended
future land use pattern for the Town. Properties that are not to be developed as residential include the
Henlopen Acres Beach Club, the Block W Property, the Indian and Pioneer Cemetery, and the Henlopen

Acres Marina Property.

The plan recommends that the Peter Marsh House (“The Homestead”) at 10 Dodd’s Lane be provided
with all possible protection as a structure on the National Register of Historic Places. The current Zoning
Code does not provide for a specific historic preservation district but does require the submission of a
complete and comprehensive set of plans to the Environmental Approval Committee for review prior to
construction or reconstruction beyond the usual and necessary repairs. The plan also recommends that
those properties currently used by the Town of Henlopen Acres as a town hall and for the provision of
public water remain in public use as long as those functions are deemed necessary. If the property on
Pine Reach, which is now part of the public-water system, is no longer needed for this use, the land use
recommended for this site is residential

11



LAND USE PLANNING AND REGULATION PROCESS
The Town'’s overall vision is to remain a well-planned resort and residential community that maintains
it’s recreational and natural resources while providing public services to its residents.

Community Design

The participants in the planning meetings indicated a strong desire to maintain the type of development
that currently exists within the Town. Housing in the Town is single-family detached. The Town has also
had a strong commitment to preserving the Homestead property while maintaining its historic integrity.

Land Use and Annexation

The Town of Henlopen Acres will remain a primarily residential town with open space, recreation, and
limited institutional uses. While the Town has no interest in annexation at this time, land use concerns for
Henlopen Acres do extend beyond the limits of the Town. Participants in planning meetings have
indicated that the preservation of wetlands along the west side of the Lewes and Rehoboth Canal are
important. The use and maintenance of the Deauville Beach Park owned by the State of Delaware and
used by the City of Rehoboth Beach is of particular concern. The Town recommends that the property
immediately adjacent to Town limits on Pine Reach across Surf Avenue from the Deauville Beach Park
entrance, remain as passive open space without any improvements, as currently zoned by the City of
Rehoboth Beach. :

The Town of Henlopen Acres was developed as a residential community. Of the 219 parcels, 211 are
residential or vacant residential properties. Table 1 lists the current land use for the Town and the
approximate acreage. Map 6. Existing Land Use, provides an overview of the pattern of current land use.
The Rehoboth Art League uses the Peter Marsh House, also known as the “Homestead,” on Dodds Lane as
an art gallery and art instruction facility. The property is zoned residential and is currently an existing
legal non-conforming use. The original deed restrictions for the Town allow for the institutional use on
the property such as art galleries, art education facilities, or other art related uses upon approval of a
Special Exception by the Board of Adjustment.

Table 5. Current Land Use8

Land Use Number of Parcels  Approximate Acreage
Beach Uses 2 12.63
Marina 1 2.40
Government and Cemetery 3 1.06
Rehoboth Art League 2 3.69
Residential 201 8219
Vacant (undeveloped) 10 5.43
Streets, Alleys, Easements, Watercourses 38.60

Total 219 156
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Deed Restrictions and Conditions

The deed of sale of the property of Henlopen Acres, dated July 22, 1930, sets a series of restrictions
concerning property use and transaction, (the covenants). These provisions were updated by the deed
dated July 6, 1982.4 The deeds restrict the construction of properties within the Town to single-family
residences. The Town has a right of first refusal on the sale of any property or any interest in any
property. The property owner is also required to give notice to the Town Commissioners prior to any
sale. The deed of sale also requires the review of any building or land development by the Environmental
Approval Committee. The deed also stipulates how a property can be reviewed and what conditions the
Environmental Approval Committee can require. The Zoning Code further defines this process of site plan

review.

Land Uses Prohibited by Deed

The following land uses are prohibited by covenants within the limits of the Town: manufacturing;
crematory or graveyard (except existing Indian and Pioneer burial ground on Dodd’s Lane); hospitals;
penal institution; agricultural uses; automobile storage or junkyard; and advertising signage. The
covenants also limit any noxious or offensive uses.

13



Future Land Use

Goals:

» Manage the future development and redevelopment to maintain the Town’s well-planned resort and
residential community character.

« Support the preservation and maintenance of the Town'’s historic homes, structures, and resources.

» Maintain and improve the building and zoning Codes and development processes to ensure that all new
development and redevelopment enhances the Town’s well-planned resort and residential community
character.

Review of the Zoning Code

The Town of Henlopen Acres has an adopted Zoning Code and an official Zoning map. The zoning
specifies four districts: R-Residential; B- Recreational; M-Marine; and G-Government. The Code details
permitted and special exception land uses and specifies lot size, lot coverage, setbacks, and height limits.
The Code provides for a Zoning Inspector to enforce the regulations. The Code establishes an
Environmental Approval Committee that has the power to review a site plan and approve or reject it. The
Code establishes an appeal process for decisions made by the Zoning Inspector and to hear special
exceptions of the Zoning Code. The Code also provides for special exception for the use of residential
properties as art studios, art museums, theaters, or theater schools. Map 5. Zoning, delineates the current
zoning designation. The plan currently recommends no change in zoning for the Town.

At present, the Zoning Code does not provide for a named zoning commission. The Code vests many of
the planning and site-plan review decisions in the Environmental Approval Committee. Only a limited
number of re-zonings have occurred, from residential to government, as new Town facilities have been
built on vacant lots. The Environmental Approval Committee reviews the site plan prior to the issuance of
a building permit. The Environmental Approval Committee acts in the role of a site-plan review
committee.

The Zoning Code establishes the Board of Adjustment. The Code states that the Board of Adjustment shall
consist of three to five members who are residents of the Town and shall not be Town Commissioners or
Town employees. The members are appointed by the Mayor and confirmed by the Commissioners. The
Board of Adjustment (1) hears and decides upon appeals of the Zoning Inspector’s decision and
Environmental Approval Committee’s decision based on alleged error; (2) determines special exceptions
listed in the Zoning Code; and (3) authorizes variances from the Zoning Code based upon either
unnecessary hardship for use variances or exceptional practical difficulty for dimensional variances, not
of the making of the property owner. The current Code uses the Board of Adjustment as the means to
implement the special exception process. Neither the Environmental Approval Committee nor the Town
Commissioners reviews these planning decisions. The next level of review would be an appeal to
Superior Court.

The plan suggests a review of the Zoning Code to evaluate separating the legislative planning and zoning
administration function from the quasi-judicial variance process.
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The original comprehensive plan of 2004 suggested that the special exception process for allowing land
use activities in addition to those land uses by right be replaced by a Conditional Use process. The
Conditional Use permit would be required for land use activities not allowed by right. The Conditional
Use process would have allowed the Town Commissioners to (1) set conditions on how the property will
be used, limits on changes to the property and structure and (2) require review if the property owner
changes or the organization engaged in the use changes.

Such revisions were drafted by the Board of Commissioners in conjunction with the Planning
Commission. After holding public hearings where it was met with overwhelming opposition, the Board
did not adopt the revisions.

Additionally, the plan as originally adopted, suggested that the fence review process be changed from an
exceptional-practical-difficulty review by the Board of Adjustment, to a permitting process administered
by the Zoning Inspector and reviewed and approved by the Environmental Approval Committee and the
Town Commissioners. This process has been revised to a permitting process when a fence is erected in
conjunction with an approved swimming pool, consistent with Sussex County ordinances. All other
fences are reviewed for a variance by the Board of Adjustment.

The Board of Adjustment reviews only appeals in administration of the Zoning Code and variances based
on exceptional, practical difficulty, where literal interpretations of the Zoning Code currently prevent or
impede the owner of the property from using the property in a manner consistent with the Code.

15



COMMUNITY INFRASTRUCTURE

Water Supply

The Town of Henlopen Acres provides public water to its residents. The water system was updated in
1993 with new PVC piping and an automated treatment facility. The Town has 11 wells, (see Map 8), that
were drilled from 1991 to 1993 to replace earlier wells. These wells have a combined pumping capacity
of 200 gallons-per-minute. The water system capacity is 80,000 gallons-per-day. The usage varies by
season. In the summer, usage can reach 80,000 gallons-per-day in July or August and can be as low as
10,000 gallons-per-day during winter months. The Town has an allocation from the (DNREC) to
withdraw up to 31,190,400 gallons-per-year. Previous usage levels indicate that the Town has used up to
15,000,000 gallons per year of their allocation. The Town wells are shallow and thus may be vulnerable
to contamination. The Town continues to monitor water-quality issues. The Town of Henlopen Acres has
a Certificate of Public Convenience and Necessity to provide water throughout its municipal limits.

Public water is currently available for all single-family homes, the “Homestead,” the Rehoboth Art League,
the Beach Club, and Town facilities. Using a national average usage rate of 300 gallons-per-day for a
typical single-family home, the residential usage can be expected to amount to 63,600 gallons-per-day.
The maximum usage rate of 80,000 gallons-per-day and the typical year-round usage for residential
properties of 63,600 is significantly less than the design capacity of the system. With a limited
development potential of perhaps 11 new homes in Henlopen Acres, the water system is adequate for
current and future needs. The Town limits the use of public water for irrigation purposes, prohibits
fixed-irrigation systems from using public water, and requires the landowner to dig an on-site well for
fixed-irrigation systems.

The Town Charter grants the commissioners of Henlopen Acres the full power and authority to provide
an ample supply of pure water for the Town. The Town has the authority to purchase, acquire by grant or
gift, lease, erect, construct, maintain, operate, extend, enlarge, renew, replace, and control wells,
reservoirs, pumping machines and stations, tanks, standpipes, water mains, fire hydrants, and all other
instruments for collection, storage, purification, conveyance, and distribution of water, over, on, under, or
through the lands controlled by the Town Commissioners or belonging to private individuals. The
commissioners have power to enact ordinances, rules, and regulations in regard to the use for public or
private purposes of water furnished by the Town, the amounts to be paid by the users, the fixing of fines
and penalties; to make contracts for the purchase of water with any responsible person or corporation;
and to distribute the same to users.

Wellhead protection is a growing concern. Wells are located within residential areas. These areas may
be subject to contamination due to growing use of residential pesticides and fertilizers. Additionally, the
Town has attempted to catalog all underground storage tanks. In the near future the Town will need to
address the risks and develop a policy or ordinance for the purpose of well head protection.

A wellhead protection plan has been drafted and is being reviewed that should provide safeguards to

maintain water quality and the town should further evaluate as a back-up plan the costs and benefits of
connecting to the Rehoboth Beach Water System.
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Henlopn Acres Water Plant

Stormwater
The Town of Henlopen Acres is within the Inland Bay watershed and is affected by the Total Maximum

Daily Load (TMDL) regulations set by DNREC for managing discharges into bodies of water. Section
303(d) of the Federal Clean Water Act (CWA) requires states to develop a list (303(d) List) of bodies of
water for which existing pollution control activities are not sufficient to attain applicable water-quality
standards and to develop TMDLs for pollutants of concern. A TMDL sets a limit on the amount of a
pollutant that can be discharged into bodies of water, such that water-quality standards are met.

The town will work with the State, Sussex Conservation District and other agencies to try and identify strategies
that will work with the goals of the Town as well as with the needs of the surrounding ecosystems. The town
should also consider requiring developers to use Best Management Practices that encourage infiltration or reuse
of runoffs, such as pavement and driveways surfaces. The revised Delaware Sediment and Stormwater
Regulations, effective January 1, 2014, have a goal of reducing stormwater runoff for a rainfall event up to the
equivalent one-year storm, 2.7 inches of rainfall in 24 hours.

The Town Charter provides the Commissioners of Henlopen Acres with the power to manage the
drainage of all water within the limits of the Town and the authority to pass ordinances for the opening of
gutters, surface-water and underground drains, and sewers. The Town also has the power to regulate,
maintain, clean, and keep the natural watercourses, runs, and rivulets within the Town limits open, clean

and unobstructed.

Stormwater management is an important factor in protecting our water quality. There is a direct relationship
between the percentage of impervious cover and water quality. As impervious cover increases, stormwater
runoff increases. The increased runoff that comes into contact with pollutants transfers them into the waterways.
Pollutants that accumulate due to runoff include nutrients such as nitrogen and phosphorus or organic chemicals
such as oil and gas.
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In 2000, the Town realized the need for a stormwater management plan. The Town employed Soulé and
Associates of Salisbury, Maryland, to conduct a survey analyzing need and to propose an implementation plan
for the Town. As a result the Town adopted a multi-phase plan to interconnect various areas of concern within
the town. The build-out was completed in 2005 with additional tie-ins completed in 2010. The Town does not
foresee the necessity for a stormwater utility or additional drainage easements, as no further major development
within the town is possible. Future construction and site development will be limited to single parcels, the great
majority of which will be under one-half acre. Administration of best management practices can be
accomplished through periodic maintenance and plan review on a case by case basis.

The Town has recently improved its stormwater management system to reduce the negative impacts of
runoff. The plan also recommends that the Town institute appropriate regulations to reduce the impact
of residential land use on run off. This can be accomplished through improvements that buffer run-off
into waterbodies such as the Canal and other best management practices to reduce non-point sources of
nutrients. These actions, along with the town’s existing open space requirements, may aid in the
improvement of the water quality in the Lewes and Rehoboth Canal.

Wastewater

The Town's wastewater system is connected to the Rehoboth Beach facility and accounts for
approximately 4% of the flow, similar to North Shores. Dewey Beach represents approximately 36% of
flow with the balance from Rehoboth Beach. DNREC's report on the Inland Bay watershed indicates that
municipalities can assist in the reduction of non-point discharges by improving stormwater management
policies that facilitate better managing runoff through detention or retention mechanisms, better manage
floodwater storage, improved street-cleaning practices, buffer strips, grassed waterways, sediment traps,
vegetative stabilization, and streamside-management zones.

Solid Waste Disposal

Property owners within Henlopen Acres arrange solid-waste disposal and recycling on an individual
basis but the Plan is recommending a municipal managed solid waste disposal and recycling system as
previously stated in the Air Quality section. Currently, approximately 5 different solid waste vendors
with numerous trucks, travel the roads of Henlopen Acres on a weekly basis.

Maintenance of Marinas, Piers, Jetties, and Bulkheads

Henlopen Acres has a significant interest in and investment to preserve and properly manage the beach
improvements. The Town is particularly concerned about the continued maintenance of protective
groins located on the beach on the Henlopen Acres Beach Club property. This groin extends
perpendicular from the beach approximately 320 feet. A second, adjacent groin extends approximately
148 feet parallel to the beachfront. The properties that constitute the beach of Henlopen Acres are owned
by the Henlopen Acres Beach Club, Inc. and the Henlopen Acres Property Owners Corporation.

Chapter 29 of the Town Charter empowers the Board of Commissioners to “construct, widen, extend, improve,
repair, vacate or abandon jetties.” Any issues arising with regard to the existing jetty will be coordinated
between the Town, the Henlopen Acres Beach Club and the State of Delaware, Department of Natural
Resources and Environmental Control.
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PUBLIC SAFETY

Police Services

The Town of Henlopen Acres maintains a security service. The Town has authorized a four full-time
security-officer patrol to provide this security service. The security officers are Town employees and are
not required to be accredited police officers. The security officers do not have the power to make arrests
and contact the Delaware State Police as needed. The Town provides security patrols to North Shores
under a contract with the North Shores Homeowners Association.

The Town Charter provides the Town Commissioners with the powers to make rules and regulations as
necessary for the organization, government, and control of a police force. The Charter also empowers the
Town Commissioners to organize a beach patrol that would enforce regulatory measures ordained by the
Commissioners with respect to the cleanliness, usage, and enjoyment of the Town beachfront subject to
cooperation with the Henlopen Acres Beach Club, Inc. and the Henlopen Acres Property Owners

Corporation.

Fire Protection

The Rehoboth Beach Volunteer Fire Company (RBVFC) provides fire protection to Henlopen Acres.
Station 1, on Rehoboth Avenue, is the closest fire station to Henlopen Acres. RBVFC confirmed adequate
water supply for fire suppression by accessing the Rehoboth-Lewes Canal and fire hydrants located on
Henlopen Avenue. RBVFC recommends the Town review visibility of house numbers for quick response
of emergency vehicles. Sussex County provides advanced life support through its Office of Emergency
Services. The closest paramedics station is Station 104, located in Midway on State Route 1. The Plan
recommends further study of connecting to the Rehoboth Beach Water System as to costs and benefits,
one of which may be the ability to install fire hydrants to better protect residences against fire.
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COMMUNITY SERVICES
The Town is serviced by the post office in nearby City of Rehoboth Beach, Delaware, which is located at

179 Rehoboth Avenue.

There are no health facilities within Henlopen Acres, although there is one located ten miles away in
Lewes. The Beebe Medical Center, located at 424 Savannah Road in Lewes, Delaware, operates a full
service hospital, an emergency center, and a wide range of in and outpatient services. There are also two

health clinics within three miles of the Town.

There is no library in Henlopen Acres. The Rehoboth Beach Public Library, at 226 Rehoboth Avenue in
Rehoboth Beach, and the Lewes Public Library, at 111 Adams Street in Lewes, serve the Town.

There is no senior center in Henlopen Acres. Cape Henlopen Senior Center, a nonprofit senior center,
located at 11 Christian Street in Rehoboth Beach, Delaware, provides a variety of services for seniors in
the Town of Henlopen Acres as well as other nearby areas of the Sussex County.

Recreation
Henlopen Acres has significant recreation beach and water-sports facilities. The beach within the Town

limits is divided into two properties. The southern property, 8.82 acres, is known as Block W and is
owned by the Henlopen Acres Property Owners Corporation. This area of the beach is accessible to all
residents of Henlopen Acres. At the north end of the oceanfront, the Henlopen Acres Beach Club owns
and manages a 3.81 acre property. The Beach Club maintains facilities that include tennis courts, a
clubhouse, and guarded swimming area. The Town maintains a marina at 47 Tidewaters, which has
access to the Lewes and Rehoboth Canal. In 2011, the town added access and storage for kayaking at the
marina. Immediately south of the Block W beach property along the oceanfront is the Deauville Beach
Park, operated by the city of Rehoboth Beach. The State of Delaware owns this property. The property
includes the portion of land to the west of Henlopen Avenue and bordering the Town of Henlopen Acres.

The Town is adjacent to the beaches of the Atlantic Ocean, close to Cape Henlopen State Park. The many
cultural and recreational activities offered by the neighboring Cities of Rehoboth Beach and Lewes can be
enjoyed by the residents of Henlopen Acres. Henlopen Acres has long been recognized as a remarkable
walking area. Streets are shared equally between cars, bikes and walkers. Henlopen Acres is included in
Sussex Outdoors’ Guide Book for Fitness & Good Health® as part of a three mile loop including Rehoboth

Beach and the Boardwalk.

"f This is a three-mile walk with a
quiet loop in Henlopen Acres
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In addition, the Town of Henlopen Acres has recently been designated a birding hotspot by the Cornell
Lab of Ornithology. Over 100 different bird species are regular visitors to the Town.

Transportation
The primary means of transportation for Town residents is private automobile, biking or walking. The

Delaware Transit Corporation or DART First State provides bus service to Rehoboth Beach that connects
Lewes, Georgetown, Rehoboth Beach, Dewey Beach, Bethany Beach, and Ocean City, Maryland. Bus
service can be accessed at stops at the Rehoboth Beach boardwalk and at the Park-and-Ride facility on
State Route 1 near Rehoboth Beach. Most beach-area transit service is seasonal, with limited cross-
county service to Rehoboth Beach operating throughout the year. DART First State also provides para-
transit services that Henlopen Acres residents may be eligible to use. Current information on transit and
para-transit services should be obtained from the Delaware Transit Corporation.

The State of Delaware maintains the Dune Way (otherwise known as Ocean Drive). The Town maintains
and has authority to regulate all other streets using Town funds or Municipal Street Aid funds that are
provided by the state. In 2014, the Town maintained 3.61 miles of public roads. In 2012, the Town
completed the fourth of a five phase street resurfacing project. The Town maintains a pedestrian friendly
atmosphere that equally accommodates both bicycle and car.

The Homestead, circa 1930
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IMPLEMENTATION

Overall Goals
» Manage the future development and redevelopment to maintain Town'’s well-planned resort and
residential community character.
» Support the preservation and maintenance of the Town's historic homes, structures, and
resources.
 Minimize the impact of beach traffic on residents and work to improve the safety of and access to
pedestrian facilities.
« Preserve the beach as a resource for all Town residents.
» Assist in the continued operation and preservation of beachfront recreation facilities, the Town’s
marina, and other open space.
 Maintain and improve the municipal building and zoning Codes and a development process to
ensure that all new development and redevelopment enhances the Town'’s well-planned resort
and residential community character.
« Ensure that utilities, community services and facilities are adequate to serve the existing
community as well as future development of vacant lots.

The implementation plan for the Town of Henlopen Acres focuses on management and investment, since
there are limited land use changes recommended by the plan. The pattern of land use is set in the Town
of Henlopen Acres by both deed and zoning ordinance. The limited number of vacant lots will be
developed as residential, and the Town has no plans for annexation at this time. The Town infrastructure
for public water, wastewater and stormwater has reached complete build out status. Tie-in of remaining
properties will be completed as vacant lots are developed. The Town does face issues related to the
pattern of use. In Sussex County existing homes are increasingly being converted from second or resort
homes to full-time permanent residences. The impact on Henlopen Acres may be the increased use of
water and wastewater in the winter months, changes in security needs, and a possible increased demand
for other municipal services throughout the year.

The Town of Henlopen Acres does not expect any significant growth in housing. The trend in Sussex
County has been that beach-area homes are increasingly becoming full-time residences. The Town will
continue to monitor the usage of public services to determine if year-round living impacts the water,
sewer, or security services. The plan recommends that the Town not annex at the present time and that
land use within the Town remain residential. The Town is concerned with specific properties
surrounding the Town, including the Rehoboth and Lewes Canal and the state Division of Parks and
Recreation property that now contain the Rehoboth Beach Deauville Park. The plan recommends
retaining the small beach town character and particularly the new and redeveloped properties to
continue the current character of development.

The Town does have significant responsibilities for the preservation of its recreational and historic
resources. The plan suggests that the Town continue to investigate methods to maintain the beachfront
area and work in coordination with appropriate state and federal agencies to lead the process of
improving the groin on the beach in front of the Henlopen Acres Beach Club. The plan also recommends
the Town strive to assure the preservation of the historic Peter Marsh House (“The Homestead”) and
express its authority to review any plans to alter or renovate same.
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RECOMMENDATIONS
1. The Rehoboth Art League Properties: The plan recommends that both properties only be used as
art gallery, art school, or community purpose, consistent with the covenants of the deeds of 1930
and 1982. The plan suggests evaluating the merits of establishing an historic district or zone for
both Lot 1 and Lot 2. Lot 1 already has significant historic restrictions due to the Homestead and
its status on the National Register of Historic Places and Lot 2 has many historic structures and
landscaping elements. If the Rehoboth Art League, Inc. ceases to exist the properties should
continue to have the same restrictions for use as set forth in the deeds of 1930 and 1982, which
include residential. The Plan further suggests that the Homestead, accessory structures, landscape,
and gardens, consistent with restrictions imposed by the Chancery Court, not be modified
significantly as to diminish the historic characteristics of the property or as a departure from the
residential character of Henlopen Acres. In that regard, the RAL has recently confirmed that it has
no intention or desire to change or expand the nature of its activities in Henlopen Acres, or to
increase the frequency or intensity of its activities, compared to what they have been in prior
years. The RAL has also confirmed that it does not intend or desire to expand or change its
facilities in Henlopen Acres, but wishes merely to be assured of its ability to maintain and update
its facilities as necessary, without changing their size or use. With these points in mind, and with
input from the RAL and Town residents, the Town has drafted a Memorandum of Understanding
(MOU) to develop and clarify specific rules and regulations that will apply to the RAL and its
activities going forward, and explore methods to implement such rules and regulations. The Office
of State Planning Coordination has acknowledged that an agreed upon MOU would be an
acceptable solution to move the Comprehensive Plan forward. To date the RAL has not responded
to this proposal, but has proposed a one page Cultural Zoning District lacking of relevant specifics.

2. The Pioneer and Indian Cemetery: The Pioneer and Indian Cemetery is approximately 4,000 sq.ft.
and is located on Dodds Lane between Rolling Road and Pine Reach. It is owned by the Town and
its history is somewhat anecdotal rather than having a proven history. The Plan recommends that
the Pioneer and Indian Cemetery should remain in its natural, undeveloped and unspoiled state.

3. Air Quality and Municipal Refuse: The town already observes a no idling policy for all town vehicles.
The plan recommends an ordinance be adopted expanding that policy to all commercial vehicles
operating within town limits. The Plan also suggests evaluating a municipal trash and recycling service
similar to Rehoboth Beach. This could be the most “Green” initiative that the town could institute. [t
could reduce traffic (have one set of waste/recycling trucks instead of 4-5) reduce air pollution, and
reduce noise pollution.

4, Tree Canopy: The Plan recommends instituting some standard of minimum trees per lot, in particular
on the 20 foot right of way owned by the Town. The Plan recommends studying the best trees for tree
canopy development and come up with a plan to plant trees on all right of way areas that have
insufficient trees.

5. Water Supply: The Plan recommends completing the well head protection plan to maintain the
water quality and further evaluate as a back-up plan the costs and benefits to connecting to the
Rehoboth Beach Water System.

23



6. Fire Protection: The Plan recommends further study of connecting to the Rehoboth Beach Water
System as to costs and benefits, one of which may be the ability to install fire hydrants to better protect
residences against fire.

7. The Marina: The Town should continue to investigate remedies to silting in the Marina which requires
dredging every eight to ten years. Dredging was completed in the fall of 2012 at an approximate cost of
$200,000 taking a little over one year to complete. The process results in a major disruption to the
Marina area and neighboring properties. At issue is not only the cost of dredging, but the frequency of
dredging and the lengthy and unsightly process.

8. Traffic Study: The Town should consider a traffic study to provide baseline information for cars,

pedestrians and bicycles covering one year to include summer months and off season. The study should
differentiate traffic for residential, commercial/construction, and the Rehoboth Art League.
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ADDITIONAL CONSIDERATIONS

The Planning Commission and the Board of Commissioners should consider a review all zoning
ordinances to determine enforceability and ease of compliance. Upon completion of the Comprehensive
Plan, the Planning Commission will make a continuing effort to simplify the Code for easier understanding to
facilitate compliance. As part of the planning process it was noted that the current building requirements tend to
discourage residents from building garages and that this should be reviewed to reverse this trend.

The Town holds several leases with the Army Corps of Engineers for use of property adjacent to the Lewes and
Rehoboth canal. These leases were reviewed for continued compliance by all parties.

The Zoning Code requires that 60% of a lot remains green cover. The Planning Commission discussed this
requirement and impervious versus pervious ground cover issues and resolved that these requirements would
remain unchanged although new pervious materials would be considered. During the process we found that
Rehoboth Beach considers pervious materials to be included in the “green cover™.

Renewable Energy was discussed and the Town should encourage its use.

Bridle Paths were discussed in that the original purpose as horse paths has long since passed. They are
restricted to resident and utility use only but enforcement is difficult. Additional restrictions were considered
and resolved to erect additional signage and study the issue further.

The Plan suggests additional study around excluding at least one garage bay (approximately 10° x 25”) from the
square feet included in the lot restrictions so as to encourage the storage of bicycles, toys, cars, scooters and

other items.
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COORDINATION

The Town will continue to collaborate with the Office of State Planning Coordination, to coordinate with
the state agencies, and participate on appropriate state committees as needed. The Town holds a
Memorandum of Understanding with Sussex County (see Appendix) to coordinate with the County on
issues related to land use planning, traffic impact and public services. The Town should also coordinate
with the City of Rehoboth Beach on land use decisions along the Town’s southern border. Particular
attention should be paid to the use of Deauville Park and the property across the road from the Deauville
Park entrance. The plan recommends that this property, immediately adjacent to the Town remain as

passive open space.

Adjacent jurisdictions were notified of public hearings and comments were requested. The City of
Rehoboth Beach Planning Commission reviewed the Plan, (minutes included in Appendix), and provided
corrections and concerns which are addressed within this Plan.

No comments were received from Sussex County, other than those presented during PLUS review, which
have been addressed.

The Mayor and Planning Commission Chairman of the City of Lewes, although not adjacent to the Town of
Henlopen Acres, were contacted for their comments; however, none were received.
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TIMELINE

The June 27 meeting of the Henlopen Acres Planning Commission was very well
attended by a good cross section of town residents, as well as by Rehoboth Art League
(“RAL™) officials and various state officials, including Connie Holland, Director of the
Office of State Planning.

At that meeting, the majority of Town residents made it clear that they wanted the RAL
to continue to prosper, but did not want it to expand its activities or its facilities in
Henlopen Acres.

Importantly, the RAL representatives specifically stated that the RAL does not wish or
intend to expand its activities or its facilities. Instead, what it wants is clarification from
the Town as to what it can and cannot do, and legal assurance that it will be able to re-
build its structures in the event of catastrophic loss.

Following the June meeting, John Scheurer, the Planning Commission Chairman,
arranged a series of meetings with RAL representatives and most, if not all, of the
residents abutting or close to the RAL. Two members of the Henlopen Acres Board of
Commissioners -- Mr. John Staffier and Ms. Joni Reich -- attended some of the meetings
in their individual capacities. At the meetings, the residents strongly re-affirmed what
was said at the June meeting, namely, that they wanted the RAL to prosper, but did not
want any further expansion of its activities or facilities in Henlopen Acres. The RAL,
again, consistently disavowed any desire for such expansion.

While all of this was going on, Messrs. Scheurer and Staffier and Ms. Reich were
working on a draft Memorandum of Understanding (“MOU”) between the Town and the
RAL. The draft MOU does not establish any new zoning regulations applicable to the
RAL or modify any existing regulations. Instead, it was intended and designed to (1)
clarify the scope of the RAL’s existing, legal, grandfathered non-conforming use status,
(2) provide reasonable assurance that the RAL will be able to rebuild its facilities in the
event of a catastrophic loss, and (3) memorialize the RAL’s “no expansion” position. The
MOU, therefore, would effectively give the RAL what it said it wanted at the June 27
meeting and thereafier. The Town does not believe that establishment of a new zone is
necessary or advisable to achieve those goals. The RAL’s current, grandfathered non-
conforming use status already provides it with the legal right to continue its ongoing
activities and to maintain its existing facilities in perpetuity. Confirmation of the RAL’s
right to rebuild in the event of a catastrophic loss can be provided by means other than a
new zone. The draft MOU was given to the RAL on October 21, and Messrs. Scheurer
and Staffier and Ms. Reich met with Ms. Diana Beebe and Mr. John Schroeder to discuss
the draft on October 27.

The MOU speaks for itself, but three provisions deserve special note. First, Paragraph 2
would establish a regular communication process between the Town and the RAL. This is
very important as a means to develop mutual trust and an ongoing working relationship.



Second, per Paragraph 1, the draft was proposed as a one year trial agreement. That was
done because, as the drafters worked on it, they concluded that it was probably too
ambitious to try to reach a final, permanent agreement in one step and that it would be
best to try the arrangement out for a year and give both the Town and the RAL a chance
to work out the kinks, and, especially and hopefully, a chance to get comfortable with the
regular cornmunication process and develop some mutual trust.

Third, paragraph 12 provides that the Town would support a variance request by the RAL
to re-build any structure that was more than 80% destroyed by accident or natural disaster
during the term of the agreement. The drafters felt that Town support on that would give
the RAL the assurances it needed as a practical matter during the trial period. They made
clear to the RAL, however, their understanding that if and when a permanent
arrangement was reached, a permanent legal solution to the 80% issue would have to be
part of the deal.

The drafters expected and understood that the RAL was going to provide specific
comments on the draft MOU at the October 27 meeting. The RAL provided no comments
however, and it still has not done so. Instead, at the meeting, Ms, Beebe and Mr.
Schroeder took the position that the agreement must be a permanent agreement that
committed the Town to establish a new zone for the RAL. While the RAL’s position on
that score was certainly not new, the drafters were a bit surprised by it because they had
been led to believe that the RAL understood and had accepted that the MOU would be a
one year trial agreement, and that a commitment to establish a new zone was not going to
be part of the deal.

Although the RAL has been tatking about a new zone for many years, it has always
declined to say what the rules and regulations would be in such a zone. Most recently, at
the December 1 Planning Commission meeting, it once again proposed that a new zone
be established and once again failed to say what the rules would be, except to say that
the RAL could engage in any activities and build any structures that it felt were desirable
for “recreational, educational, philanthropic or community purposes.” (See attached RAL
zoning proposal). That, of course, amounts to no rules. And in a recent email to Mr.
Scheurer, the RAL explained that it thought the new zone should be established first, with
the details -- that is, the rules -- to be established later. The Town believes that it would
be irresponsible 1o establish any new zone without first determining the rules that would
apply in the zone. In this situation, it would be a prescription for disaster and would lead
only to unending arguments between the Town and the RAL about what the applicable
rules should be.

Following the December 1 Planning Commission meeting, the RAL indicated that it
would try to put together some specific comments on the draft MOU. It has not yet done
so, but if it does, the Town will certainly be open to considering the RAL’s views. For
now, however, the ball is in the RAL’s court.



MEMORANDUM OF UNDERSTANDING (“MOU”) BETWEEN THE TOWN OF
HENLOPEN ACRES (“TOWN”) AND THE REHOBOTH ART LEAGUE
(“RAL”) REGARDING THE SCOPE OF THE RAL’S EXISTING LEGAL NON-
CONFORMING USE AUTHORIZATION

Recitals:

A. As many of the speakers at the RAL’s 75™ anniversary celebration emphasized,
the RAL is a “special place.” Its specialness, however, derives in large part from
the specialness of the unique Henlopen Acres community in which it is located.
Expansion of the scope and the frequency of the RAL’s activities at its Henlopen
Acres property, and/or expansion of its facilities in Henlopen Acres, will increase
the impacts of the RAL on neighboring properties and on the neighborhood in
general and is inconsistent with the residential character of the Henlopen Acres
community. The Town and the RAL agree, therefore, that appropriate regulations
should be put in place that permit the RAL to reasonably utilize its property while
minimizing adverse impacts on its neighbors and the community. Such
regulations will help preserve the special qualities of both the Henlopen Acres
community and the RAL itself and will permit a more cooperative and suppornve
relationship between the Town and the RAL.

B. The RAL has confirmed that it has no intention or desire to change or expand the
nature of its activities in Henlopen Acres, or to increase the frequency or intensity -
of its activities, compared to what they have been in recent years. The RAL has
also confirmed that it does not intend or desire to expand or materially change its
facilities in Henlopen Acres, but wishes merely to be assured of its right and
ability to maintain and update its facilities as necessary, without changing their
size, location on the property or current use. '

C. The RAL and the Town agree that the primary factors that affect the impact of the
RAIL’s activities on the Henlopen Acres community are the frequency of public
events at the RAL, the number of people and automobiles attending such events,
the location of the events on the RAL campus (i.e. whether held indoors or
outdoors), the time' of day at which the events are held, the duration of the events,
and the nature -?f the events in terms of their potential to generate noise.

D. Under the Town’s zoning regulations and ordinances, the RAL’s activities on its
Henlopen Acres property, constitute a grandfathered, legal non-conforming use
within the Town’s Residential Zone, and the RAL’s facilities constitute non-
conforming structures. Its non-conforming status imposes operational limitations
on the RAL that both the Town and the RAL would like to clarify.



Agreement:

In order to clarify the scope of the RAL’s existing legal non-conforming use
authorization, consistent with the Recitals set forth above, the Town and the RAL hereby

agree as follows:

L

This agreement shall be in place for an initial term of one year beginning on
January 1, 2015. At the end of the one year trial period, the agreement can be
extended by mutual agreement, modified or terminated.

At least 30 days prior the commencement of each calendar year, the RAL
shall submit to the Town a calendar of planned activities for the upcoming
year. In particular the calendar shall highlight any activity that is expected to
draw more than 50 people and 25 cars into the neighborhood. During the year,
the RAL’s Executive Director shall meet with the Town Manager quarterly to
Review the activities for the past quarter, the future activities and any changes
or revisions to the annual calendar.

Low Impact Events and Activities

3.

The RAL is permitted to keep its galleries and museum shop open to the
public, unrelated to specific events or classes, Monday through Saturday, 9
a.m. through 5 p.m. and Sunday, 10 am. through 4 p.m.

The RAL is permitted to conduct indoor public events, classes and activities
between the hours 9 a.m. — 5 p.m., Monday — Friday (except holidays)) that
are reasonably related to the traditional visual arts (painting, drawing,
photography, sculpture, ceramics, crafts)' and are not intended or reasonably
expected to attract more than 50 people and/or 25 cars into the neighborhood.
The total number and frequency of such events per month and per year shall
be consistent with and not in excess of the number and frequency of such
events in recent past years. In addition, there will not be more than 4 such
events on any one day, and, if the timing of such events on any day overlap,
the overlapping events must not be intended or reasonably be expected to
cumulatively attract more than 50 people and/or 25 cars into the
neighborhood.

Not more than 2 days per week classes may be conducted after 5 p.m. up to

' The term “reasonably related to the traditional visual arts” as used herein means that the art in question is
the focus of the event. Questions as to whether specific events would or would not be considered by the
Town to qualify as “reasonably related to the traditional visual arts” should be addressed in good faith to
the Town Manager who will, in turn, respond in good faith.



as late as 9 p.m., but, whenever possible, use of these extended hours shall be
minimized.

Medium Impact Events and Activities .

6.

The RAL is permitted to conduct 1 artist opening per month that will be held
indoors between Sp.m. and 7p.m. Many of these events will be low impact
events (attracting less than 50 people or 25 cars), but up to 3 of the openings
per year and up to 3 of the RAL’s monthly Board meetings per year, can be
medium impact events, meaning that they are expected to attract up to 100
people or 50 cars. To the extent possible, any medium impact event should be
identified on the annual calendar referenced in Item 2 and discussed with the

* Town Manager at the prior quarterly meeting. If not so identified or

discussed, it should be discussed with the Town Manager at least two weeks
before it is publically announced,

High Impact Events and Activities

7

General

The RAL is permitted to conduct its Young at Art Show in March, its Holiday
Fair in December, and its Annual Cottage Tour in July during the hours and
for the durations in which those events have been conducted in the recent past.
The RAL is also permitted to conduct its traditional public art show on two
consecutive weekends in August with the goal of not increasing the size of or
scope of the show.” If the art show continues to grow beyond its current size
and scope, the RAL will investigate suitable off campus locations for the
show along with other medium and high impact events with the goal of
maintaining the current status quo of activity in Henlopen Acres. The specific
dates for each of these events should be shown on the annual calendar
referenced in Item 2.

The RAL is not be permitted to rent out or donate its property or facilities for
private events such as weddings, bat mitzvahs, graduation parties, fund
raisers, etc.

The RAL, in consultation with the Town Manager, shall develop a parking
plan, which will apply when an event attracts more cars than the RAL’s
parking lot can accommodate. The Town agrees to provide up to 10 parking

? The RAL has indicated that it may in the future wish to conduct the art show from Thursday to Sunday of
a single week, rather than on Saturday and Sunday of two consecutive weekends. The Town is open to
discussing such a change.



10.

11.

12

13:

14.

spaces at the Marina for overflow and additional parking on the Town right of
way in front of the Marina in coordination with the Town Manager, but no
more than 10 days per year.

The RAL can apply to the Town Manager for authority to (i) hold additional
public events reasonably related to the traditional visual arts that are
reasonably expected to attract more than 50 people and/or 25 cars, or (ii) hold
public events not reasonably related to the traditional visual arts, or (iii) hold
outdoor public events of any type. Such requests shall be limited to one per
month and no filing fee shall apply. In acting on such requests, the Town
Manger will consider and evaluate the impacts of the proposed event in terms
of the impact factors described in Recital C.

If the Town Manager denies such a request, the RAL may appeal the denial to
the Board of Commissioners. The prevailing filing fee applicable to a request
for a variance shall apply to such appeals. [Alternate: In order to avoid
attorney and stenographer costs, and thus obviate the need for filing fees, any
such appeals will be conducted on an informal basis and the decision of the
Board shall be final and non-appealable.]

If at any time while the agreement in effect, any structure on the RAL -
property is more than 80% destroyed by natural disaster or accident, the Town
will support the prompt grant of a variance to the RAL to permit the structure
to be re-built to its pre-existing specification and uses, and will support waiver
of the applicable filing fee.

No events conducted or authorized hereunder shall expand or affect the
RAL’s non-conforming use or affect the RAL’s status as a non-conforming
use within a residential zone.

This agreement shall be construed, interpreted and implemented consistent
with the Recitals set forth above.

Accepted and agreed to this__ day of

[Insert signature blocks]



Year 2009 2010 2011 2012 2013 2014
January January
Opening
February February February
Opening Opening
Bertha College Artists
Riley
March Young at Young at Young at Art | Young at Member
Art Art Openingand | Art Showcase
Opening Opening March
Opening
Fred
Comegys
April Youngat | April April April April
Art, Opening, Opening Opening Opening
Opening Exhibits
May May May Members
Opening Opening Craft
exhibits Exhibition &
Opening
June June June June June June Best of the
Opening, Opening Opening Opening Fine | Opening Beach Art
Crafts Fine Arts Fine Craft | Artsand Fine Arts Auction
(Shakespeare | and annual
in the Meeting
Garden)* and
Diamond
Celebration
July July July July July Opening | July July
Opening Opening Opening and Cottage | Opening opening
fine Art and and Tour and Members Fine
{ and Cottage Cottage Cottage Art Exhibition,
Cottage Tour Tour Tour Cottage Tour
Tour
Aug Art Show Art Show | Art Show Art Show Art Show 41st Annual
and Opening | and August | Fine Art Show,
Paintings Opening Members
Openig Aina
Nergaard-
Namaak




Sept. September | September | September
Opening Opening Opening
Oct October October October 6th Annual
Opening Opening Opening Juried -
Biannual Show
Nov Holiday Holiday Holiday Fair | Holiday Holiday Fair
Fair, 500 Fair and Fair
attendees November
Opening
and Open
House
Holiday
Flair
Dec Open House | Holiday Holiday Open
Open House
House
Total 8 8 10 13 14 11
Events

*Note, Shakespeare in the Garden was an outdoor event that would not likely be approved.




| Classes etc

Year

2012

2013

2014

January

38 classes, 10 evening, 2
Saturday

30 classes, 15
evening, 3 Saturday

31 classes, 10
evening, 4 Saturday,
0 Sunday

February

42 classes, 14 evening, 0
Saturday

25 classes, 13

evening, 2 Saturday

18 classes, 10
evening, 3 Saturday,
2 Sunday

March

47 classes, 26 evening, 0
Saturday

21 classes, 14
evening, 0 Saturday

27 classes, 13
evening, 5 Saturday,
0 Sunday

April

39 classes, 18 evening, 1
Saturday, 1 Sunday

20 classes, 11
evening, 2 Saturday,
1 Sunday

22 classes, 10
evening, 3 Saturday,
1 Sunday

May

52 classes, 24 evening, 1
Saturday, 1 Sunday

21 classes, 10
evening, 3 Saturday,
2 Sunday

20 classes, 10
evening, 1 Saturday,
0 Sunday

June

56 classes, 18 evening, 1

Saturday, 1 Sunday, Plus 34

Kids classes

42 classes, 6
evening, 0 Saturday,
0 Sunday

56 classes, 6

-evening, 0 Saturday,

1 Sunday

July

51 classes, 11 evening, 1

Saturday, 2 Sunday, Plus 53

kids classes

77 classes, 2
evening, 0 Saturday,
0 Sunday

68 classes, 2
evening, 0 Saturday,
0 Sunday

Aug

35 classes, 6 evening, 1
Saturday, Plus 37 kids
classes

31 classes, 2
evening, 0 Saturday,
0 Sunday

25 classes, 2
evening, 0 Saturday,
1 Sunday




Sept

31 classes, 9 evening, 2
Saturday, 1 Sunday

17 classes, 5
evening, 1 Saturday,
1 Sunday

20 classes, 6
evening, 1 Saturday,
0 Sunday

| Oct

42 classes, 11 evening, 2
Saturday, 1 Sunday

18 classes, 5
evening, 1 Saturday,
1 Sunday

16 classes, 7
evening, 1 Saturday,
1 Sunday

Nov

27 classes, 8 evening

9 classes, 5 evening,
0 Saturday, 0 Sunday

10 classes, 5
evening, 0 Saturday,
1 Sunday

Dec

21 classes, 4 evening

5 classes, 3 evening,
0 Saturday, 0 Sunday

7 classes, 3 evening,
0 Saturday, 2 Sunday




MEMORANDUM OF UNDERSTANDING
BETWEEN
SUSSEX COUNTY
AND THE
CITY OF Beplopen Acres s DELAWARE,
FOR LAND PLANNING COORDINATION

. ’I‘hxs Memorandum of Undetstanding (MOU) is hereby agreed to by Sussex County (the
County) and the City of Henlopen Acres (the City), a municipal corporation of the State of
Delaware, and states as follows:

WHEREAS, the County is responsible for land use decisions outs1de the limits of
municipalities; and :

WHEREAS, the City is responsible for land use decisions msuie its municipal
boundaries; and

WHEREAS, those decisions of the County and the City may have an impact on the City
or the County; and .

WHEREAS, the City has completed a comprehensive plan that may designate certain
lands as “areas of concern” that are similar to those designated by the County as
“Environmentally Sensitive Development Areas and

WHEREAS, the City designated “areas of concern” and the County designated “area

. within one mile surrounding the City’s incorporated boundary” are not identical; and

WHEREAS the County and the City desire to discuss and communicate with each other
regarding land planmng and land use practlces in the Cifty and the Intergovernmenta] .
Coordmahon Zone; and

WHEREAS, the County and the City wish to ensure full opportunities for communication
between the County and the City, their Planmng and Zoning Commissions, and their staff in
addressing the benefits or impacts of zoning changes and land use decisions within the City and
the County’s Intergovernmental Coordination Zone;

NOW, THERBFORE, the County and the City do hereby agree as follows:

1. To wotk cooperatively through the planning process to include land use policies
and adequate public facility plans in the City and the Intergovemmental Coordmatxon Zone.

Z To establish a process for regular communication and mionitoring of plan

‘implementation that includes regular information sharing between the pames



3. To receive and to review any Department of Transportation Traffic Impact
Studies when received from it for any application for a major subdivision within the City or the
Intergovernmental Coordination Zone to determine City and County traffic impact.

4..  To cooperate to ensure that pubhc services (wastewater, water, storm water
management, and electricity) are in place or provided for throughout the City and the
Intergovernmental Coordination Zone so that there will be no areas excluded or unserved where

feasible.

3. Upon receipt of an application for any annexation, development, or change in land
. use within the City or the Intergovernmental Coordination Zone, to give written notice of such

apphcatson to the other party.

6. Either party may terminate this agreement upon ninety (90) days written notice.

T That nothing contained herein shall confer upon nor be desmed a delegation to the
other party of any authority or _;urisdlctmn over the other party’s land use, planning or zoning

powers, authority, or jurisdiction.

IN WITNESS WHEREOF, the parties hereto do hereby set their hands and seals.

sUS CITY OF
By: ( | By L}T—nﬂ@—i\\—ﬂ*—ﬂb
Dated: 4 'Z! 3[{“}‘3‘ - Dated: \\fﬂ\%:»c\

Wl il Al

/! . Witness 7~ 7Y Witness



Mayor
David Htll

Commiissioners:
Andrew Brittingham
Frank Jamison
Winifred Kee

Dervid Lyons
Beairix Richards
John Staffier

Town Manager:
Thomas Roth

Muaintenance
Manager:
Alexander McClure

SecuriySupervisor:
Lee Stewart

Town Solicitor:
Glenn C. Mandaltas,
BairdMandalas, LLC

Member:
Association of
Coastal Towns

Sussex County
Association of
Towns A

Delaware Rural
Water Association

Town of Henlopen Acres

104 Tidewaters
Henlopen Acres. Delaware 9971

November 19, 2012

Mr. Todd Lawsen, County Administrator
Sussex County

P. O. Box 589

Georgetown, DE 19947

Hon. Sam Cooper

City of Rehoboth Beach
229 Rehoboth Avenue
Rehoboth Beach, DE 19971

Hon. James L., Ford, I
City of Lewes

P. O. Box 227

fLewes, DE 19958

RE: Comprehensive Plan

Gentlemen;

302-227-6411
Fax: 392-227-3978

The Town of Henlopen Acres is set to begin work on the ten year update of their

Comprehensive Plan,

If you or your staff would like an opportunity to review or comment on the current draft,
would you please contact me or our Town Mapager, Thomas Roth at your earliest

convenience,

Sincerely,

ane

LY

L e L

David L. Hill,
Mayor



Mayor
David Hifi

Commissioners:
Andrew Brittingham
Frank Jarndison
Hinifred Kee

David Lyons
Beatrix Richards
John Staffier

Town Manager:
Thomas Roth

Muaintenance
Manager:
Alexander McClure

SecuricySupervisor:
Lee Stewart

Town Solicitor:
Glenn C Mandalas,
Baird Mandala
Brockstedt, LLC

Member:
Association of
Coastal Towns

Sussex County
Association of
Towns

Delaware Rural
Warer Association

Delaware League of
Local Governments

Town of Henlopen Acres

14 Tidewaters
Henlopen Acres, Delaware 19971

May 30, 2014

Mr. Todd Lawson, County Administrator
Sussex County

P. O. Box 589

Georgetown, DE 19947

Hon. Sam Cooper

City of Rehoboth Beach
228 Rehoboth Avenue
Rehoboth Beach, DE 19971

Hon. Theodore W. Becker
City of Lewes

P. . Box 227

Lewes, DE 19958

RE: Comprehensive Plan

Gentlemen:

302-227-541]1
Fax: 302-227-3978

The Town of Henlopen Acres has prepared a draft for their 2014 Comprehensive Plan

update.

Attached is a copy of the Public Hearing Notice. We welcome you to review this plan and
forward any comynents. If'you or your staff would like speak to myself, Thomas Roth our
Town Manager, John Scheurer our Planning Commission Chairman, please feel free to

contact us through Town Hall.

Sincerely,

Bran LA,

David L. Hill,
Mayor



PLANNING COMMISSION MEETING
. CITY OF REHOBOTH BEACH

July 11, 2014

The Regular Meeting of the Planning Commission of the City of Rehoboth Beach was called to order at
6:33 p.m. by Chairman Preston Littleton on Friday, July 11, 2014 in the Commissioners Room in City Hall,
229 Rehoboth Avenue, Rehoboth Beach, DE. d

ROLL CALL
Mr. Francis Markert called the roll:

Present: Mr. Brian Patterson
Mr. Paull Hubbard
Mr. David Mellen
Chairman Preston Liftleton
Mr. Francis Markert, Jr.
Mrs. Jan Konesey (left the meeting at 8:56 p.m.)
Ms. Lynn Wilson
Mr. Michael Strange

Absent: Mr. Harvey Shulman

Also Present:  Mr. Glenn Mandalas, City Solicitor
Ms. Terri Sullivan, Chief Building Inspector

A guorum was present.
VERIFICATION OF MEETING NOTICE

Ms. Ann Womack, City Secretary, verified that the Agenda was posted at City Hall, Building and Licensing
Department and on the City website on July 3, 2014. The Agenda was faxed to Cape Gazette, Coast Press and
Delaware State News on July 3, 2014. An E-News blast was also sent out on July 3, 2014.

APPROVAL OF MINUTES

Minutes of the May 9, 2014 Planning Commission Regular Meeting were distributed prior to the meeting.
Minutes of the June 13, 2014 Planning Commission Regular Meeting were not available for approval.

Mr. David Mellen made a motion, secondéd by Mr. Markert, t¢ approve the May 9, 2014 Planning
Commission Regular Meeting minutes as written. Motion carried unanimously.

CORRESPONDENCE

1. Email dated July 3, 2014 from Paul and JoAnn Hersh, 47 Oak Avenue, regarding swimming pools, rental
properties and noise in residential areas.

2. Email and letter received July 8, 2014 from John and Leah Rodgers, 45 Oak Avenue, regarding swimming
pools, rental properties and noise in residential areas.

3. Email dated July 10, 2014 from the Boghosian Family, 100 Stockley Street, regarding swimming pools,
rental properties and noise in residential areas.

4. Letter dated July 8, 2014 from Donald and Lynne Myers, 43 Oak Avenue, regarding swimming pools
rental properties and noise in residential areas.

OLD BUSINESS

Chairman Littleton called for discussion and action on a request to extend the deadline to complete conditions
cited in Conditionally Approved Partitioning Application No, 1113-04 for a property located at 49 Park Avenue.

Building Inspector Terri Sullivan reported that on June 13, 2014 a request was made by the owner of 49
Park Avenue to extend the deadline of July 10, 2014 an additional 90 days to complete conditions. The
building has been moved, but Delmarva Power has not supplied electricity to the property to date so the project
cannot be complcted.

Mr. Markert made a motion, seconded by Mr. Michael Strange, to extend the deadline date 90 days from
when it expired. Motion carried unanimously.
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Chairman Littleton called for discussion and action on a request to finalize Conditionally Approved Minor
Subdivision Application No. 1013-03 for a property located at 114 St. Lawrence Street.

Ms. Sullivan reported that the caonditions have been completed except for the planting of the trees. The
structures have been removed, and the utility easement was prepared and is acceptable to the City. All repairs
to City property have been made. Two separate plans had been prepared. One was for the easement as it was
proposed at the Public Hearing, and the other is for the easement on the opposite side of the same lot. The
Applicants’ preference is to go with the easement on the opposite side of the same lot based on some plans
which they had prepared for their attorney.

City Solicitor Glenn Mandalas was satisfied with the easement. The City has enforcement rights to the
easement. The City has committed to extending water and sewer along Lake Drive. He did not know if the
engineer’s plan shows a hookup at the time this project is done with extending the main, or whether it will be
the next time the lateral would need to be repaired. With regard to the easement being put in place, there is an
access.

Chairman Littleton said that the Planning Commission approved the easement going to the east side of the
lot, but the Applicants refer to have the easement on the west side of the lot. There was no objection from the
Planning Commission to placing the easement on the west side of the lot.

Mzr. Michael Strange made a motion, seconded by Mrs. Jan Konesey, to finalize the conditionally approved
Minor Subdivision Application No. 1013-03, give permission for the easement to be on the west side of the
property and plant the trees by October 15, 2014. Motion carried unanimously.

NEW BUSINESS
There was none.
OTHER BUSINESS

Chairman Littleton called to discuss preparation needed for the yet to be scheduled joint meeting with the board
of Commissioners to discuss swimming pools in residential zoned areas and related issues.

Chairman Littleton said that the Planning Commission has alerted the City Commissioners to the issue with
swimming pools and noise. A document written by Mr. Strange was presented to the Board of Commissioners
at its Regular Meeting that was held on June 20, 2014. The Planning Commission has requested holding a joint
meeting with the Board of Commissioners to discuss this matter. There was affirmation among the Board to
proceed with the joint meeting. No date has been set for the joint meeting.

Mr. Mellen noted that Mayor Cooper does not want the meeting to be unstructured, but to have the
Planning Commission outline what the issues are.

Chairman Littleton noted that in the Planning Commission’s discussion regarding swimming poals, it
found that there was nothing inherently wrong with swimming pools, but that there are issues with noise, use,
enforcement, pumps, loudspeakers, building a foundation and its impact on trees and stormwater runoff.
Chemicals are involved which would be discharged into the storm sewer system. Chairman Littleton noted that
there are engineering issues inherent with swimming pools.

Mrs. Jan Konesey thought that it takes courage on the part of Commissjoners to find a solution whether it is
a combination of changing the noise ordinance, looking at enforcement, possibly disallowing pools on 50 foot x
100 foot lots. The Commissioners have a responsibility to the current homeowners, not to the people who are
investing in property for rentals. The City Commissioners need to solve this probiem quickly.

Mr. John Meng, 107 St. Lawrence Street, said that the problem is really not with pools, it is with high
capacity rental houses. There is a host of other problems that goes along with the swimming pools such as
noise, parking, etc.

~ Mr. Strange noted that the key issue is residential homes transitioning into rental properties. There are a lot
of anomalies in the Code, such as outside showers, that allow things to be done legitimately, but the end effect
is that it is problematic. There is nothing in the Code to address lighting on pools. There are regulations to
enforce the law. Integrated long range planning is needed to be seen that does the right thing for the long term.
Mr. Strange will do more research to provide more content for referencing when the joint meeting is held.

Mr. Tom McGlone, 318 Laurel Street, said that the issues are size and oumber of people occupying rental
properties. North Shores has some restrictions that people who rent properties have to be related in some way.
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Mrs. Konesey noted that this can be found in the City Code, but it may be unconstitutional and unenforceable.

Mr. Brian Patterson said that what is being discussed is about weekly rentals as a business, not people’s
homes. The standards that apply to rental housing where people are making their home are different. An issue
is that the City is not regulating this type of business effectively as it should be.

Ms. Sullivan noted that she has developed a report of properties with swimming pools. Seven swimming
pools have been built from March 2012 until December 2012. Fificen swimming pools were built in 2013, and
11 to date in 2014.

Chairman Littleton called for review, discussion and possibly finalize transmittal report and recommendations
to the Board of Commissiconers and review, discussion and possibly finalize the explanation of major changes to the
Planning commission approved, proposed amended City Tree Ordinance with regard to Resolution Regard the
City’s Trees passed by the Mayor and City Commissioners asking the Planning Commission to research and propose
amendments, as necessary, to the City’s ordinances, regulations or procedures which are designed to protect and
augment the City’s urban forest in order to ensure the environmental health, beauty and enjoyment of Rehoboth
Beach’s trees.

Chairman Littleton summarized the Planning Commission’s charge from the Board of Commissioners to
research and propose amendments to the City’s ordinances, regulations and procedures. The focus was on the
City’s objective and stated goals of maintaining and increasing tree canopy within the City. The Planning
Commjssion has held public meetings and workshops, has interviewed businesses and tree companies of which
particular attention was paid to the comments of the Parks & Shade Tree Commission that hears appeals, the
City Arborist, Building Inspector and has independently done a lot of research including having an educational
symposium. The Planning Commission had concluded that there are issues with the tree ordinance, and it
redrafted the ordinance. Currently, the draft ordinance can be found on the City website. In addition, the Board
of Commissioners asked the Planning Commission to look at broader issues as well. Tonight, the Planning
Commission discussed a series of mega recommendations of things beyond the Code. The documents reviewed
at this meeting were the generic overview transmittal and recommendations and a document of discussion
between the current and proposed amended ordinance. With regard to the recommendations, Mr. Markert was
tasked with rewriting one of the recommendations which had been forwarded to the Planning Commission prior
to the meeting. The Planning Commission reviewed cach recommendation.

Comments on the recommendations are:

1. Change Parks and Shade Tree Committze to Parks and Shade Tree Commission.
. Define the comprehensive tree plan for the City that includes private and public lands.

3. Make sure that when the Planning Commission is talking about this comprehensive tree plan it is not

the Code specified public tree plan.

Explain what this comprehensive tree plan is about.

The Planning Commission should cite that it did not change in the first section of the existing tree

ordinance the definition of the comprehensive tree plan. It is recommending that a change should be

made to the language in the tree ordinance so that the comprehensive City tree plan is now the

comprehensive tree plan for the City and includes public and private lands. Chairman Littleton will

rewrite that section.

6. Propose a searchable computer-based system for the City with regard to trees that has an accessible
database,

7. All application forms and instructions should be made available on the City website.

Application notice should be posted on the City website upon submission.

9. Take necessary action to inform real estate companies and agents doing business in the City that the
minimum tree requirement for a lot becomes effective upon any conveyance of that property to the
purchaser and upon the City’s notification of receipt of the transfer property tax.

bt

=]

City Commissioner Patrick Gossett noted that the transfer tax is collected by the County, and then
the County transfers it in one large sum each month fo the City. It is not done on an individual basis.

10. Move “[Tlhe Planning Commission recommends that the Board of Commissioners take such action as
necessary to increase the natural area requirements of the Zoning Code in order to provide more space
for the planting of new trees and/or survival of existing trees” towards the top of the list.

11. Reverse 8(1) and 8(2) of the recommendations.

12. Recommend that the City should maintain its Tree City destgnatxon which includes Arbor Day. Partof
Mr. Mellen’s research was the Portland Report which had been distributed to the Planning
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Commission. One of the tnost important elements of that report was a public education program.

13. Increase the number of trees, both private and public, in the areas of the City that are most deficient of
trees. The President of Country Club Estates Property Owners’ Association has been trying to initiate
a special effort to increase the number of trees on private and public property.

14. Recommend that the City explore with the Delaware State Legislature an executive official’s action
that can be taken to ensure that the insurance companies doing business in the State do not require
unwarranted free trimming or removal by its clients.

15. Additional recommendation. The Planning Commission recommends that the City explore with the
Delaware State Legislature an executive official’s action that can be taken to ensure that the Office of
the Insurance Commissioner recognize the protection of trees as subject matter appropriate for the
formal complaint and arbitration process is available to insurances.

Suggested changes to the narrative are:

1. Line No. 137. Make it clearer why the property owner should not have to pay for a sidewalk when the
property owner plants a street tree. The single most important thing is for the City to take
responsibility for planting and maintaining street trees. In order for it to be equitable to private
property owners, the City should assume the associated responsibility.

Ms. Sullivan read Section 253-15(b) of the redrafied tree ordinance. If the City plants the tree, all
cost invelved in removing or replacing the tree and repairing damage to sidewalks and curbs is the
City’s responsibility. Ifa property owner has planted a tree on City property, it needs to be removed.
The Parks and Shade Tree Commission will notify thein in writing, and removal and repairs shall be
done by the owner at his expense. '

2. Line No. 100. The tree inventory of public land was done in 2010 by Davey Tree Group and is known
as the Davey Tree Inventory.

3. -Line Nos. 41-45. Mr. Mellen will provide a summarization of his research relative to trying to
inventory private property trees. Three visuals will be included.

Mrs. Konesey made a motion, seconded by Mr. Strange, that the Planning Commission approves the
recommendation 1 through 14 in the Trees in the City of Rehoboth Goals, Realities and Opportunities
document as to be amended per discussion.

City Commissioner Gossett commented that the Planning Commission should indicate whether or
not there is any weight given to the numbering of the additional recommendations, and that the
Planning Commission should consider cross-referencing in the narrative where any additional
recommendations are drawn from.

Motion carried unanimously.
A copy of the narrative will be forwarded to the Planning Commission members of the changes made to it.

Other changes to the Discussion of Changes between the Current and Proposed Amended Tree Ordinance,
Draft #1, 07-02-14 document:

1. Bullet incomplete sentences with no more than two to three lines long.
. Refer to a section in the code that is being discussed.
3. Line No. 78. Change “...would be contrary to the purpose of the Code that spares the owner the time
and expense...” to “...would be contrary to the purpose of the Code that would spare the owner the
time and the expense...”
Line No. 27. Remove “a” at the end of the sentence.
Line No. 24. Change “Commission” to “Commission’s”.
Line No. 533. Change “...the size were smaller...” to *...the size was smaller...”
Line No. 80. Change “...as far as resulis are...” 1o “...as far as results is...”
Line No. 98. Change to “...faced with these problems. ..
Line No. 105. Change “...there exists...” to “...there exist...”
0. Line No. 128. Change “...while the recommended provisions...” to “...the recommended
provisions...” o

=00 ok

Chairman Littleton called for the City Solicitor’s Report.

City Solicitor Mandalas reported that Commissioner Mills has requested that mergers be placed back on

agenda for the August Workshop. He has asked City Sclicitor Mandalas to draft an ordinance in advance of
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that Workshop Meeting.
Chairman Littleton called for the Building Inspector’s Report.

Ms. Sullivan reported that an application has been received for site plan review for an addition to the
Avenue Inn at 110 Rehoboth Avenue.

Chairman Littleton called for an update on the State’s five-year review requirement of the City’s
Comprehensive Development Plan that was certified by the State on July 23, 2010. Discuss plans and timeline to
meet requirements.

Chairman Littleton had spoken with Ms. Comnie Holland of Office of State Planning Coordination
regarding the City’s Comprehensive Development Plan. The last CDP was done at a five-year increment and
was done as a new Plan, It was recommended by Ms. Holland that the Planning Commission update the CDP
for this five-year review requirement. The Planning Commission has one year to provide an update of the CDP.

Chairman Littleton called io discuss and possible commentsrecommendations concerning the Town of
Henlopen Acres’ draft Comprehensive Development Plan.

Chairman Littleton has reviewed the draft CDP and has found factual errors relative to Rehoboth. He has
met with the Chairman of the Planning Commission of the Town of Henlopen Acres and commented of ifs draft
CDP. Errors were corrected in the draft CDP regarding the sewers and water wells. There is concern about
wellhead protection and the adequacy of fire suppression. The contentious issue for the Town is relative to The
Art League. Chairman Littleton has provided the Chair with the current and previous CDP’s and the Planning
Commission comments of the draft of an agreement with Cape Henlopen School District,

Chairman Littleton called for the report, discussion and possible action concerning those activities or actions
taken at Regular or Workshop Meetings of the Mayor and Commissioners that directly relate to the Planning
Commission. : : ,

There was nothing to report,
No new subdivision applications have been timely submitted to date.

The next meeting of the Planning Commission is sohedﬁled for August 8, 2014 at 6:30 p.m.

There being no further business, Mr. Mellen made-a motion, seconded by Mr. Markert, to adjourn the meeting
at 8:58 p.m.

RECORDED BY

(Ann M. Womack, City Secretary)

MINUTES APPROVED ON
SEPTEMBER 12,2014

(Francis Markert, Secretary)



