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PLUS review 2017-09-08 
Overbrook 

 
Dear Ms. Holland: 
 
Thank you for meeting with the design team on September 27, 2017 to discuss the above-referenced 
project.  The following is our point-by-point response. 
 
Strategies for State Policies and Spending 
 
This project represents land development that will result in 135 residential units in an Investment Level 4 
area according to the 2015 Strategies for State Policies and Spending.  It is also in and Environmentally 
Sensitive Developing Area according to the most recently certified Sussex County Plan.   
 
Investment Level 4 indicates where State investments will support agricultural preservation, natural 
resource protection, and the continuation of the rural nature of these areas. New development activities 
and suburban development are not supported in Investment Level 4 areas. These areas are comprised of 
prime agricultural lands and environmentally sensitive wetlands and wildlife habitats, which should be, 
and in many cases have been preserved. 
 
The State recognizes that this project is within the Environmentally Sensitive Developing District 
Overlay Zone and any development on this property will need to meet the requirements of the Sussex 
County Code 115-194.3 regarding the ESDDOZ zone. 
 
Because this parcel is inconsistent with the 2015 Strategies for State Policies and Spending, State 
investments will not support growth in this area.  The agency comments below have detailed 
comments; however, some of our specific concerns regarding the development of this property are: 
 

• It is unclear where the site will be accessed. Route 1 is subject to the DelDOT's Corridor 
Capacity Preservation Program. DelDOT will require that the plan identify a satisfactory 
means of access to the State-maintained road system on the plan before a Letter of No  

 
Objection can be completed; therefore, the owner/applicant will need to determine access to 
the property per the DelDOT comments below. 

 
 Response: Access via a grade separated interchange at Cave Neck Road and a second 

“right out” access near the northern property line is proposed.   
 

• The DNREC Water Supply Section, Ground-Water Protection Branch (GPB) has determined 



Constance C. Holland, AICP 
PLUS Review 
RE:  Project No. 10158.CA 
February 20, 2018 
Page 2 
 

that a significant portion falls within an excellent ground-water recharge potential area for the 
Sussex County. The site plan indicates that stormwater management ponds and a significant 
amount of impervious cover fall within the area of excellent groundwater recharge 
(Figure 1). 

 
The site plan shows stormwater management ponds in the area of excellent groundwater 
recharge potential (Figure 1). The construction phase of storm water management ponds 
requires excavation, hauling, and grading. The heavy equipment used in this phase has the 
capacity to compact and degrade the structure of the strata that defines the area as an 
excellent ground-water recharge area (Schueler, 2000). Changes to the structural soil 
properties may cause significant reduction in recharge capacity. Installing storm-water 
management ponds in excellent ground-water recharge areas has the potential to contaminate 
the ground water beneath it and infiltrate into the aquifer. 
 
Response: A combination of infiltration facilities, biofiltration and wet ponds may be 

utilized.  Infiltration sites will be cordoned off during construction with 
sensitive area protection fencing  

 
Code Requirements/Agency Permitting Requirements 
 

Department of Transportation - Contact Bill Brockenbrough 760-2109 
 
• It is not clear from the PLUS application how site would be accessed but somehow the street 

leading into the site will need to connect to the State-maintained road network. Where it does, 
the site access must be designed and built in accordance with DelDOT’s Development 
Coordination Manual.   DelDOT has seen a concept plan from the applicant on how they 
propose to make that connection and will be meeting with the applicant about it. 
 
Response: Design concepts for site access is in progress.  All access is planned from 

Route 1 and Cave Neck Road as previously noted.  
 

• Because the site is part of a parcel that fronts on Delaware Route 1 , the site access will be 
subject to DelDOT's Corridor Capacity Preservation Program (CCPP).  See Section 1.2 of 
the Development Coordination Manual and Section I 45, Title I 7 of the Delaware Code.  The 
goal of the Program is to maintain the capacity of the existing highway by managing access 
along it. If the applicant wants immediate access to SRI for a development that exceeds 200 
vehicle trips per day, the applicant would be responsible for constructing a grade-separated 
interchange at Cave Neck Road and SRI.  The interchange must be built to State standards.  
The development would access SRI via the interchange. 

 
 Response: This restriction is understood.  
 

According to the Office of State Planning Coordination's Strategies for State Policies and 
Spending document, the property is located within a Level 4 Investment Area. In this 
area, State policies will encourage the preservation of a rural lifestyle. 
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In accordance with the CCPP policy, available at 
http://www.deldot.gov /Publications/manuals/corrcap/index.shtml, the Department will 
only issue entrance permits for direct access to the corridor for proposed land uses that 
generate 200 vehicle trips per day or less, per parcel as determined using the Institute of 
Transportation Engineers (ITE) Tri p Generation Manual.  However, larger parcels can be 
developed if the necessary roadway improvements are constructed by the developer.  In 
the case of this residential proposal, site access would be granted to SRI via a grade 
separated interchange at Cave Neck Road.  There are three options: 

 
o If the applicant wants immediate access to SR-1 for a development that exceeds 200 

vehicle trips per day, the applicant would be responsible for constructing a grade-
separated interchange at Cave Neck Road and SR-1.  The interchange must be built 
to State standards.  The development would access SR-1 via the interchange. 

 
o The applicant also has the option to wait for the State to build the grade-separated 

interchange at SR-1 and Cave Neck Road.  The interchange project is currently in 
DelDOT's Capital Transportation Program (CTP) for design in FY2019, and 
construction is scheduled to start in FY2024.  The Developer would be required to 
layout their site to accommodate DelDOT's future grade-separated interchange. 

 
o DelDOT also has the option to preserve the capacity of SR-l by recommending to the 

Advance Acquisition Committee to purchase the site's development rights.  A real 
estate appraisal would be conducted and reviewed by the DelDOT prior to making a 
recommendation to the Committee. 

 
 Response: Project scheduling would likely require that the developer initiate 

the design of the interchange in 2018, with construction planned for 
Fall 2019- Summer 2020.   Funding methods will be determined.  

 
• Section 99-18.C of the Sussex County Code requires applicants seeking subdivision plan 

approval to provide a Letter of No Objection or similar document from DelDOT. DelDOT’s 
specific requirements for issuing such a letter arc provided in Chapter 3 of the Development 
C o o r d i n a t i o n  Manual but broadly, DelDOT will require that the plan identify a 
satisfactory means of access to the State-maintained road system on the plan; it will not be 
sufficient to connect the street to other lands of the applicant without identifying a satisfactory 
means of access to those other lands. DelDOT will not accept a plan for review without a 
specific means of access proposed and included on the plan. 
 
Response:   Design will be shown on Preliminary Plan Submittals to Sussex County. 

 
• Per Section 2.2.2.l of the Development Coordination Manual, Traffic Impact Studies (TIS) 

are warranted for developments generating more than 500 vehicle trip ends per day or 50 
vehicle trip ends per hour in any hour of the day.  DelDOT anticipates that the proposed 
development would generate 1,384 vehicle trip ends per day on weekdays and 139 vehicle 
trip ends during the weekday evening peak hour of Delaware Route 1. Therefore the 
proposed development meets those warrants.  
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Response: The Traffic Impact Study previously submitted for the 857,000 GSF will be 
modified to incorporate less commercial shopping center space (possibly 
300,000 GSF +/- contingent upon rezoning approval) and the inclusion of 
135 single family residential lots.  

 
• Pursuant to Section P.3 of the Manual, a Pre-Submittal Meeting is required before plans are 

submitted for review.  
 
Response: Understood.  

 
• Section P.5 of the Manual addresses fees that are assessed for the review of development 

proposals.  DelDOT anticipates collecting the Initial Stage Fee when the record plan is 
submitted for review and the Construction Stage Fee when construction plans are submitted 
for review. 
 
Response: Understood.  Fees will be assessed at a later date.  

 
• Section 3.2.4.1 of the Manual addresses the placement of right-of-way monuments (markers) 

along subdivision streets.  DelDOT recommends that monuments be furnished and placed 
along the proposed streets in accordance with this section. 
 
Response: Understood. 

 
• Section 3.2.4.2 of the Manual addresses the placement of right-of-way monuments (markers) 

along the roads on which a property fronts, in this case Delaware Route 1. Monuments 
sufficient to re-establish the permanent rights-of-way after the dedication discussed below 
should be shown on the plan and provided in the field in accordance with this section. 
 
Response: Understood. 

 
• As necessary, in accordance with Section 3.2.5 and Figure 3.2.5-a of the Manual, DelDOT 

will require dedication of right-of-way along the site's frontage on Delaware Route 1. By 
this regulation, this dedication is to provide a minimum of 30 feet of right- of-way from the 
outermost edge of the through lanes. The following right-of-way dedication note is required, 
"An X-foot wide right-of-way is hereby dedicated to the State of Delaware, as per this 
plat." To the extent that a grade-separated intersection needs to be constructed, the right-of-
way dedication will necessarily exceed the minimum just described. 
 
Response: The extent of the dedication strip will be greater than normal as mentioned.  

The ultimate limits will be determined as design progresses.  
 
• In accordance with Section 3.2.5.1.1 of the Manual, if this development is proposing a 

neighborhood sign/structure, then a permanent easement shall be established at the entrance. 
The easement shall be located outside of any existing and/or proposed right-of- way. It will 
also need to be verified that the sign/structure does not pose a sight distance and/or safety 
hazard.  
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Response: Signs will be located on private HOA property.  
 
• In accordance with Section 3.2.5.1.2 of the Manual, DelDOT will require the establishment 

of a 15-foot wide permanent easement across the property frontage on Delaware Route 1.  
The location of the easement shall be outside the limits of the ultimate right-of-way. The 
easement area can be used as part of the open space calculation for the site. The following 
note is required, "A 15-foot wide permanent easement is hereby established to the State 
of Delaware, as per this plat." 
 
Response: This easement will be provided. 

 
• In accordance with Section 3.4 of the Manual, a record plan shall be prepared prior to 

issuing "Letter of No Objection". The following information will be required for the "Letter 
of No Objection" review: 

 
o Initial Stage Fee Calculation Form  
o Initial Stage Review Fee 
o Gate-Keeping Checklist - Site Plan  
o Design Checklist - Record Plan 
o Sight Distance Spreadsheet 
o Owners and Engineers' name and e-mail address  
o Record Plan 
o Conceptual Entrance Plan 
o Submission of the Area-Wide  Study Fee (If applicable) 

 
 Response: Understood. 
 

• Referring to Section 3.4.2.1 of the Development Coordination Manual, the following items, 
among other things, are required on the Record Plan: 

 
o A Traffic Generation Diagram. See Figure 3.4.2-afor the required format and content. 
o Depiction of all existing entrances within 600 feet of the proposed entrance. 
o Notes identifying the type of off-site improvements, agreements (signal, letter) 

contributions and when the off-site improvements are warranted.\ 
 
Response: This information will be documented on Final record plans. 

 
• As per the Delaware Strategies   for State Policies and Spending, this development is 

primarily in Investment Level 4.  Referring to Section 3.5.4.2.A of the Manual, developments 
in Level 3 and 4 Areas are required to install a sidewalk or Shared Use Path if the project 
abuts to an existing facility; otherwise it is at DelDOT's discretion. DelDOT will require a 10-
foot wide Shared Use Path along the road frontage and will require that it terminate into the 
shoulder improvements per DelDOT's Shared-Use Path and/or Sidewalk Termination Policy. 
 
Response: The developer will work with DelDOT to provide a reasonable shared use 

path location on site.   
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• Section 3.5 of the Manual provides DelDOT’s requirements for connectivity of State- 
maintained subdivision streets. Because the proposed streets would be privately maintained, 
County standards, not State standards, apply in this instance. 

 
 Response: Duly noted. 

 
• Referring to Section 3.5.5 of the Manual , existing and proposed transit stops and associated 

facilities as required by the Delaware Transit Corporation (DTC) or DelDOT shall be shown 
on the Record Plan. 
 
Response: We will communicate with DTC to determine an acceptable location for a 

transit stop will be determined as design progresses.   
 
• In accordance with Section 3.8 of the Manual , storm water facilities, excluding filter strips 

and bio-swales , shall be located a minimum of 20 feet from the ultimate State right- of-way 
along Delaware Route 1. 
 
Response: No stormwater management facilities, other than possible bioswales will be 

designed within 20 feet of the ultimate State Right of way.  
 
• Referring to Section 4.3 of the Manual, an entrance plan shall be prepared prior to issuing 

entrance approval. The following information will be required for Entrance Plan review: 
 

o Construction Stage Fee Calculation Form  
o Construction Review Fee 
o Gate-Keeping  Checklist -Entrance  Plan  
o Design Checklist - Entrance Plan 
o Auxiliary Lane Spreadsheet  
o Entrance Plan 
o Pipe/Angle Spreadsheet (If applicable) 
o SWM Report and Calculations (If applicable) 
 
Response: Duly noted. 

 
• In accordance with Section 5.2.5.6 of the Manual, Turning Movement Diagrams shall be 

provided to verify vehicles can safely enter and exit the site entrance.  As per Section 5.2.3 of 
the Manual, the entrance shall be designed for the largest vehicle using the entrance. 
 
Response: Understood. 

 
• In accordance with Section 5.2.9 of the Manual, the Auxiliary Lane Worksheet should be 

used to determine whether auxiliary lanes are warranted at the site entrance and how long 
those lanes should be.   

 
 Response: This is standard practice and will be provided.  
 



Constance C. Holland, AICP 
PLUS Review 
RE:  Project No. 10158.CA 
February 20, 2018 
Page 7 
 

• In accordance with Section 5.4 of the Manual, sight distance triangles are required and shall 
be established in accordance with American Association of State Highway and Transportation 
Officials (AASHTO) standards.   
 
Response: This is standard practice and will be provided. 
 

• In accordance with Section 5.14 of the Manual, all existing utilities must be shown on the 
plan and a utility relocation plan will be required for any utilities that need to be relocated. 
 
Response: Understood.  

 
• Because the proposed development would not have State-maintained streets, Section 6.4.3 of 

the Manual, which pertains to the inspection and acceptance of commercial entrances, 
applies.  Construction inspection responsibilities shall be in accordance with Figure 6.4.3-a.  
Our preliminary reading of this figure is that the project requires Level II inspection and that 
a construction inspection agreement will be needed. 
 
Response: The Cave Neck Road extension will be State maintained back to the 
residential development.  

 
• Section 7.7.2 of the Manual addresses the need to provide 20-foot wide drainage easements 

for all storm drainage systems, open or closed, that fall outside the existing right-of-way or 
the drainage/utility easement.  In accordance with this section, metes and bounds and total 
areas need to be shown for any drainage easements.  The easements should be shown and 
noted on the record plan. 
 
Response: Understood. 

 
Department of Natural Resources and Environmental Control - Contact Michael Tholstrup 
735-3352 

 
Source Water Protection 
 
• The DNREC Water Supply Section, Ground-Water Protection Branch (GPB) has determined 

that a significant portion falls within an excellent ground-water recharge potential area for the 
Sussex County. The site plan indicates that stormwater management ponds and a significant 
amount of impervious cover fall within the area of excellent groundwater recharge (Figure 1). 
 
Excellent Ground-Water Recharge Areas are those areas mapped by the Delaware Geological 
Survey where the first 20 feet of subsurface soils and geologic materials are exceptionally 
sandy. These soils are able to transmit water very quickly from the land surface to the water 
table. This map category (excellent) is an indicator of how fast contaminants will move and 
how much water may become contaminated (Andres, 2004). Land use activities or 
impervious cover on areas of excellent ground-water recharge potential may adversely affect 
ground water in these areas. 
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Response: Infiltrating facilities – in concert with our devices - will be provided to the 
maximum extent practicable.   

 
• The largest percentage of impervious cover in this project is parking and roadways. This type 

of land use produces petroleum hydrocarbons, other organics, metals, and other inorganics 
(DNREC, 1999). The contaminants associated with this land use could easily infiltrate the 
unconfined aquifer and compromise water quality. The purpose of an impervious cover 
threshold is to minimize loss of recharge (and associated increases in storm water) and protect 
the quality and quantity of ground water and surface water supplies. 
 
Response: A combination of infiltration facilities, biofiltration and wet ponds may be 

utilized, with the majority planned to be infiltration devices.  This will 
provide adequate pollutant load removal.  

 
• The site plan shows stormwater management ponds in the area of excellent groundwater 

recharge potential (Figure 1). The construction phase of storm water management ponds 
requires excavation, hauling, and grading. The heavy equipment used in this phase has the 
capacity to compact and degrade the structure of the strata that defines the area as an excellent 
ground-water recharge area (Schueler, 2000). Changes to the structural soil properties may 
cause significant reduction in recharge capacity. Installing storm-water management ponds in 
excellent ground-water recharge areas has the potential to contaminate the ground water 
beneath it and infiltrate into the aquifer. 
 
Response: A combination of infiltration facilities, biofiltration and wet ponds are 

proposed.  Infiltration sites will be cordoned off during construction with 
sensitive area protection fencing  

 
• From a hydrogeologic perspective, environmental constraints should be considered. This 

recharge area is located between Fisher Creek and Old Mill Creek which both flow into the 
Great Marsh. Disrupting the premise of this recharge area has the potential to introduce greater 
volumes of runoff into the Great Marsh and reduce the volume of water recharged to the 
unconfined aquifer (Figure 2). 

 
Maintenance of water levels through clean recharge in this unconfined aquifer is critical to 
the coastal communities due to long term risks of salt water intrusion in the event that head 
levels decline in the freshwater aquifer. The introduction of greater volumes of runoff to the 
Great Marsh has the potential to disrupt the balance of fresh and brackish waters that supports 
the plants and wildlife in this fragile environment. It is the health of this fragile environment 
that contributes to the stability of the marsh that reduces erosion and protects the shoreline. 
 
Response: Runoff reduction through the implementation of proposed best 

management practices (BMPs) previously noted, will reduce discharge rates 
from leaving the site in compliance with DNREC and Sussex County 
requirements. Improvements to the water quality of the Great Marsh will 
be realized with the proposed BMPs and with the reduction in farmland 
pesticides leaving the site.     
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• DNREC acknowledges that Sussex County has a source water protection ordinance in place, 
but they recommend that this project go beyond the requirements of the ordinance and 
consider these recommendations that will afford this resource additional and much needed 
protection. 

 
o Keep impervious cover to less than 50 percent 
 
o Perform an environmental assessment report showing that water quality as well as 

water quantity of post development recharge is equal to or greater than pre- 
development recharge (Kaufmann, 2005). 

 
o Quantify amount of recharge lost due to impervious cover and provide for onsite 

infiltration of water at least equal to or greater than pre-development recharge 
(Kaufmann, 2005).  Also outlined in Sussex County Source Water Protection 
Ordinance No. 1979 §89-7, A. (2). 

 
o Pretreatment of parking area runoff to remove dissolved chemical and nutrient loads 

prior to infiltration 
 
o Use best management practices in the design, construction, and maintenance of a 

stormwater management system designed to address water quality with respect to 
nutrient and other pollutant loads. 

 
Response: Residential impervious coverage will be less than 50%.  No significant 

parking area runoff is proposed.  Approved methodology will be 
employed to provide water quality benefits.  

 
• In addition, because the excellent ground water recharge area can readily affect the 

underlying aquifer if contaminants are spilled or discharged across the area, the storage of 
hazardous substances or wastes should not be allowed within the area unless specific 
approval is obtained from the relevant state, federal, or local program. 

 
 Response: No hazardous waste storage is anticipated for residential developments.  
 

Water Quality: TMDLs 
 
• The project is located in the greater Delaware River and Bay drainage, specifically within the 

Broadkill River watershed. In this watershed, the Total Maximum Daily Load (TMDL) calls 
for a 40 percent reduction in nitrogen and phosphorus from baseline conditions. The TMDL 
also calls for a 75 percent reduction in bacteria from baseline conditions. The State of 
Delaware has developed these specific pollutant reduction targets for nitrogen, phosphorus, 
and bacteria under the auspices of Section 303(d) of the Clean Water Act. A TMDL is the 
maximum level of pollution allowed for a given pollutant below which a "water quality 
limited waterbody" can assimilate and still meet State water quality standards (e.g., dissolved 
oxygen, nutrients, and bacteria; State of Delaware Surface Water Quality Standards, as  
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amended July 11, 2004) to the extent necessary to support use goals such as, swimming, 
fishing, drinking water and shell fish harvesting. 

 
 Response: A preliminary TMDL model was performed. Reductions in TN and TP appear 

to be feasible.  As design progresses, we will attempt to meet TN and TP goals.  
 
Water Supply 
 
• The information provided indicates that Tidewater Utilities will provide water to the 

proposed project through a central water system. DNREC files reflect that Tidewater Utilities 
does not currently hold a certificate of public convenience and necessity (CPCN) to provide 
public water in these areas. They will need to file an application for a CPCN with the Public 
Service Commission, if they have not done so already. Information on CPCN requirements 
and applications can be obtained by contacting the Public Service Commission at 
(302) 736-7500. 
 

 Response: Tidewater Utilities holds a CPCN for the parcel.  
 
• Should an on-site public well be needed, a minimum isolation distance of 150 feet is required 

between the well and any potential source of contamination, such as a septic tank and sewage 
disposal areas, storm water management pond,  and at least 150 feet from the outermost 
boundaries of the project. The Division of Water Resources will consider applications for the 
construction of on-site wells provided the wells can be constructed and located in compliance 
with all requirements of the Regulations Governing the Construction and Use of Wells. A 
well construction permit must be obtained prior to constructing any wells. 
 

 Response: No wells are proposed. 
 
• Should dewatering points be needed during any phase of construction, a dewatering well 

construction permit must be obtained from the Water Supply Section prior to construction of 
the well points. In addition, a water allocation permit will be needed if the pumping rate will 
exceed 50,000 gallons per day at any time during operation. 
 
Response: Dewatering permits – if necessary – will be filed for by the contractor prior 

to utility construction.  
 

• All well permit applications must be prepared and signed by licensed water well contractors, 
and only licensed well drillers may construct the wells. Please factor in the necessary time 
for processing the well permit applications into the construction schedule. Dewatering well 
permit applications typically take four weeks to process, which allows the necessary time for 
technical review and advertising. 
 
Response: No wells are proposed. 
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Sediment and Stormwater Management 
 
• A detailed sediment and stormwater (S&S) plan will be required prior to any land 

disturbing activity taking place on the site. Contact the reviewing agency to schedule a pre- 
application meeting to discuss the sediment and erosion control and stormwater management 
components of the plan. The site topography, soils mapping, pre- and post-development 
runoff, and proposed method(s) and location(s) of stormwater management should be 
brought to the meeting for discussion. The plan review and approval as well as construction 
inspection will be coordinated through the Sussex Conservation District. Contact the Sussex 
Conservation District at (302) 856-7219 for details regarding submittal requirements and 
fees. 
 
Response: Detailed S&S Plans will be provided and submitted to Sussex Conservation 

District for approval.  
 

Recycling 
 
• Delaware Law (7 Del. C. §6053) and Regulations (7 Del. Admin. C. §1305) specify that the 

'commercial sector' shall participate in a comprehensive recycling program. As such, all 
those involved with the planning of the clubhouse/office complex should give consideration 
to space for collection of recyclables that would be typically generated. For example, space 
for a recycling dumpster should be provided adjacent to each trash dumpster. 
 

• The Universal Recycling Law (7 Del. C. §6053) requires all waste service providers to 
provide recycling collection to their residential customers including providing a recycling 
cart. Some higher density communities have expressed concerns about storage of trash and 
recycling containers. Those involved with the planning of new development should give 
consideration to space for collection of recyclables at each household. 
 
For more information or assistance related to recycling requirements, benefits, tools, and 
assistance, please call Don Long (302-739-9403). 

 
Response: Recycling options will be provided to the residents.  

 
State Historic Preservation Office - Contact Terrence Burns 736-7404 
 

• There are no known historic or cultural resources, such as an archeological site or National 
Register-listed property, on this parcel. However, there are known agricultural complexes 
northeast of the parcel (S03071), southeast of the parcel (S03037), and east of the parcel 
(S03270).  The Pomeroy and Beers Atlas of 1868 shows that these agricultural complexes 
were associated with C. Warrington (S03071), M. R. Fisher (S03270), and J. and B. H. 
Houston (S03037).  The USGS Topographic Map of 1918 also indicated these farmsteads.  If 
any project or development proceeds, the developer should be aware of the Unmarked 
Human Burials and Human Skeletal Remains Law.  Therefore, prior to any demolition or 
ground-disturbing activities, the developer should hire an archaeological consultant, to 
examine the parcel for archaeological resources and plan to avoid those sites or areas. There 



Constance C. Holland, AICP 
PLUS Review 
RE:  Project No. 10158.CA 
February 20, 2018 
Page 12 
 

should also be sufficient landscaping between the development and the existing agricultural 
complexes (S03037; S03270; S03071) to block adverse noise and visual effects. 
 
Abandoned or unmarked cemeteries are very common in Delaware. They are usually in a 
rural or open space area, and near or within the boundary, of an historic farm site. Even a 
marked cemetery can frequently have unmarked graves or burials outside of the known 
boundary line or limit. Disturbing unmarked graves or burials triggers the Delaware's 
Unmarked Human Burials and Human Skeletal Remains Law (Del. C. Title 7, Ch. 54), and 
such remains or discoveries can result in substantial delays while the procedures required 
under this law are carried out. If there is a discovery of any unmarked graves, burials or a 
cemetery, it is very costly to have them archaeologically excavated and the burials moved. 
The Division of Historical & Cultural Affairs recommends that owners and/or developers 
have a qualified archaeological consultant investigate their project area, to the full extent, to 
see if there is any unmarked cemetery, graves, or burial sites. In the event of such a 
discovery, the Division of Historical & Cultural Affairs also recommends that the plans be 
re-drawn to leave the full extent of the cemeteries or any burials on its own parcel or in the 
open space area of the development, with the responsibility for its maintenance lying with 
the landowner association or development.  
 
Therefore, prior to any demolition or ground-disturbing activities, the developer should hire 
an archaeological consultant, to examine the parcel for archaeological resources and plan to 
avoid those sites or areas. There should also be sufficient landscaping between the 
development and the existing agricultural complexes (S03037; S03270; S03071) to block 
adverse noise and visual effects. 

 
Response: Duly noted.  
 

• If there is federal involvement, in the form of licenses, permits, or funds, the federal agency, 
often through its client, is responsible for complying with Section 106 of the National 
Historic Preservation Act (36 CFR 800) and must consider their project's effects on any 
known or potential cultural or historic resources.  Owners and developers who may plan to 
apply for an Army Corps of Engineers permit or for federal funding, such as HUD or USDA 
grants, should be aware of the National Historic Preservation Act of 1966 (as amended). 
Regulations promulgated for Section 106 of this Act stipulate that no ground-disturbing or 
demolition activities should take place before the Corps or other involved federal agency 
determines the area of potential effect of the project undertaking. These stipulations are in 
place to allow for comment from the public, the Delaware State Historic Preservation Office, 
and the Advisory Council for Historic Preservation about the project's effects on historic 
properties. Furthermore, any preconstruction activities without adherence to these stipulations 
may jeopardize the issuance of any permit or funds. If you need further information or 
additional details pertaining to the Section 106 process and the Advisory Council's role; 
please review the Advisory Council's website at the following: www.achp.gov . 
 
Response: Duly noted. 

 
  



Constance C. Holland, AICP 
PLUS Review 
RE:  Project No. 10158.CA 
February 20, 2018 
Page 13 
 
Delaware State Fire Marshall's Office - Contact John Rudd 739-4394 

 
At the time of formal submittal, the applicant shall provide; completed application, fee, and three 
sets of plans depicting the following in accordance with the Delaware State Fire Prevention 
Regulation: 
 
Fire Protection Water Requirements: 
 
• Where a water distribution system is proposed for single-family dwellings it shall be capable 

of delivering at least 500 GPM for 1-hour duration, at 20-psi residual pressure. Fire hydrants 
with 1000 feet spacing on centers are required. 
 

• The infrastructure for fire protection water shall be provided, including the size of water 
mains. 

 
Response: Final site layout of the water main and fire suppression system will be 

shown on future construction drawings.  
 

Accessibility: 
 
• All premises, which the fire department may be called upon to protect in case of fire, and 

which are not readily accessible from public roads, shall be provided with suitable gates and 
access roads, and fire lanes so that all buildings on the premises are accessible to fire 
apparatus.  This means that the main entrance access road to the subdivision must be 
constructed so fire department apparatus may negotiate it. If a "center island" is placed in the 
access road, it shall be arranged in such a manner that it will not adversely affect quick and 
unimpeded travel of fire apparatus into the subdivision. 
 

• Fire department access shall be provided in such a manner so that fire apparatus will be able 
to locate within 100 ft. of the front door. 
 

• The use of speed bumps or other methods of traffic speed reduction must be in accordance 
with Department of Transportation requirements. 
 

• The local Fire Chief, prior to any submission to our Agency, shall approve in writing the use 
of gates that limit fire department access into and out of the development or property. 

 
Response: All comments will be taken under consideration and shown on the construction 

drawings.  No speed bumps are proposed in the residential community.  
 
Gas Piping and System Information: 
 

• Provide type of fuel proposed, and show locations of bulk containers on plan. 
 
 Response: No tanks are containers are proposed.  
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Required Notes: 
 

• Provide a note on the final plans submitted for review to read " All fire lanes, fire hydrants, 
and fire department connections shall be marked in accordance with the Delaware State Fire 
Prevention Regulations" 

• Name of Water Supplier 
• Proposed Use 
• National Fire Protection Association (NFPA) Construction Type 
• Maximum Height of Buildings (including number of stories) 
• Provide Road Names, even for County Roads. 

 
Response: Notes will be added to the construction drawings.  

 
Delaware Department of Agriculture - Contact Scott Blaier 698-4532 
 

• The proposed project is adjacent to a property permanently protected through the State's 
Agricultural Lands Preservation Program (Cedar Tree Farms District, S-95-08-049), (Sussex 
County Parcel Number 235-22.00-56.00). Therefore, the activities conducted on this preserved 
property are protected by the agricultural use protections outlined in Title 3, Del. C., Chapter 9. 
These protections effect adjoining developing properties. The 300 foot notification requirement 
affects all new deeds in a subdivision located in whole or part within 300 feet of an Agricultural 
District. Please take note of these restrictions as follows: 

 
§ 910. Agricultural use protections. 

 
(a) Normal agricultural uses and activities conducted in a lawful manner are preferred 
and priority uses and activities in Agricultural Preservation Districts. In order to establish 
and maintain a preference and priority for such normal agricultural uses and activities and  
avert and negate complaints arising from normal noise, dust, manure and other odors, the 
use of agricultural chemicals and nighttime farm operations, land use adjacent to Agricultural 
Preservation Districts shall be subject to the following restrictions: 

 
(1) For any new subdivision development located in whole or in part within 300 feet of 
the boundary of an Agricultural Preservation District, the owner of the development shall 
provide in the deed restrictions and any leases or agreements of sale for any residential lot or 
dwelling unit the following notice: 

 
This property is located in the vicinity of an established Agricultural Preservation 
District in which normal agricultural uses and activities have been afforded the highest 
priority use status. It can be anticipated that such agricultural uses and activities may 
now or in the future involve noise, dust, manure and other odors, the use of agricultural 
chemicals and nighttime farm operations. The use and enjoyment of this property is 
expressly conditioned on acceptance of any annoyance or inconvenience which may 
result from such normal agricultural uses and activities." 
 
Response: Notes will be added to the Record plats.  
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(2) For any new subdivision development located in whole or in part within 50 feet of the 
boundary of an Agricultural Preservation District, no improvement requiring an occupancy 
approval shall be constructed within 50 feet of the boundary of the Agricultural Preservation 
District. 

 
Response: A 50 foot buffer will be provided along the northern boundary, limiting any use 

requiring occupancy approval.  
 

(b) Normal agricultural uses and activities conducted in accordance with good husbandry 
and best management practices in Agricultural Preservation Districts shall be deemed 
protected actions and not subject to any claim or complaint of nuisance, including any 
such claims under any existing or future county or municipal code or ordinance. In the 
event a formal complaint alleging nuisance related to normal agricultural uses and 
activities is filed against an owner of lands located in an Agricultural Preservation 
District, such owner, upon prevailing in any such action, shall be entitled to recover 
reasonably incurred costs and expenses related to the defense of any such action, 
including reasonable attorney's fees (68 Del. Laws, c. 118,§ 2.). 

 
Response: Noted. 

 
In addition, if any wells are to be installed, Section 4.0l(A) (2) of the Delaware Regulations 
Governing the Construction and Use of Wells will apply. This regulation states: 

 
(2) For any parcel, lot, or subdivision created or recorded within fifty (50) feet of, or within the 
boundaries of, an Agricultural Lands Preservation District (as defined in Title 3, Del. C., 
Chapter 9); all wells constructed on such parcels shall be located a minimum of fifty (50) feet 
from any boundary of the Agricultural Lands Preservation District. This requirement does not 
apply to parcels recorded prior to the implementation date of these Regulations. However, it is 
recommended that all wells be placed the maximum distance possible from lands which are or 
have been used for the production of crops which have been subjected to the application of land 
applied federally regulated chemicals. 
 
Response: No wells are proposed. 

 
In addition, Sussex County Ordinance § 99-16   Suitability of land; preservation of natural features" 
(D) applies to this development. This ordinance states: 

 
"It is the intent of the County to stress the preservation of all agricultural lands which are 
feasible and worthwhile of such preservation in order to conserve such natural amenities. Where 
residential subdivisions are established adjacent to lands used for agricultural purposes, the 
subdivider shall ensure that there shall be no negative effect on the agricultural uses. The 
twenty- foot wide forested and/or landscaped buffer strip required by § 99-5 shall be provided 
along the outer perimeter of any boundary of a residential major subdivision or development of 
four or more lots that is adjacent to agricultural farmland. "Agricultural purposes" shall be 
defined as those uses identified in Chapter 115, Zoning, Article IV, § 115-20, Subsection B(l), 
(2), (3), (4) and (5).  
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Response:  A 20’ landscape or forest buffer will be provided where no right of ways or access 
easements are proposed along the perimeter boundary 

 
In addition to the comments above The Office of State Planning Coordination has received a 
letter from Brandy Nauman, Sussex County Housing Coordinator & Fair Housing Compliance 
Officer.  A copy of that letter is enclosed with this letter. 
 
Response: Affordable housing will be taken into consideration as design development 

progresses.  
 
Following receipt of this letter and upon filing of an application with the local jurisdiction, the 
applicant shall provide to the local jurisdiction and the Office of State Planning Coordination a 
written response to comments received as a result of the pre-application process, noting whether 
comments were incorporated into the project design or not and the reason therefore. 
 
Very truly yours, 
 
DUFFIELD ASSOCIATES, INC. 
 
 
 
Stephen J. Gorski, P.E. 
Senior Project Manager 
 
SJG:bac 
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