BTATE OF DELAWARE
EXECUTIVE DEPARTMENT
OFFICE OF MANAGEMENT AND BUDGET

Budget Development, Plannmng and Admmastration
State Plannmg Coordmation

November 18, 2008

Mr. Stephen Gorski
Frederick Ward Associates
5 South Main Street

P.O. Box 727

Bel Air, MD 21014

RE: PLUS review — 2008-10-02; Overbrook Town Center
Dear Mr. Gorski:

Thank you for meeting with State agency planners on October 22, 2008 to discuss the
proposed plans for the Overbrook Town Center project to be located at the southeast
corner of Route 1 and Cave Neck Road.

According to the information received, you are seeking a rezoning of 114 acres from AR
to C-1 for an 890,000 sq. foot shopping Center.

Please note that changes to the plan, other than those suggested in this letter, could result
in additional comments from the State. Additionally, these comments reflect only issues
that are the responsibility of the agencies represented at the meeting. The developers will
also need to comply with any Federal, State and local regulations regarding this property.
We also note that as Sussex County is the governing authority over this land, the
developers will need to comply with any and all regulations/restrictions set forth by the
County.

This proposal is located in Investment Level 4 according to the Strategies for State
Policies and Spending, and is within the Low Density area according to the Sussex
County certified comprehensive plan. The comments in this letter are technical, and
are not intended to suggest that the State supports this development proposal. This
letter does not in any way suggest or imply that you may receive or may be entitled
to permits or other approvals necessary to construct the development you indicate
or any subdivision thereof on these lands.
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This office has received the following comments from State agencies:

Office of State Planning Coordination — Contact: Bryan Hall 739-3090

This project represents a major land development that will result in 890,000 sq. foot of
commercial property an Investment Level 4 area according to the 2004 Strategies for
State Policies and Spending. This proposal is located in Investment Level 4 according to
the Strategies for State Policies and Spending, and is within the Low Density area
according to the Sussex County certified comprehensive plan. Investment Level 4
indicates where State investments will support agricultural preservation, natural resource
protection, and the continuation of the rural nature of these areas. New development
activities and suburban development are not supported in Investment Level 4 areas.
These areas are comprised of prime agricultural lands and environmentally sensitive
wetlands and wildlife habitats, which should be, and in many cases have been preserved.

From a fiscal responsibility perspective, development of this site is likewise
inappropriate. The cost of providing services to commercial shopping centers in rural
areas is an inefficient and wasteful use of the State’s fiscal resources. The project as
proposed will bring large numbers of shoppers to an area where the State has no plans to
invest in infrastructure upgrades or additional services. Over the longer term, the
unseen negative ramifications of this development will become even more evident as the
community matures and the cost of maintaining infrastructure and providing services
increases.

Because the development is inconsistent with the Strategies for State Policies and
Spending, the State is opposed to this proposed subdivision. It is our hope that the developer
would further review this project against the proposed commercial activities proposed
within this region and consider other options for this parcel for that would appreciate the
equity in the site while minimizing impacts to the region.

State Historic Preservation Office (SHPO) — Contact: Terrence Burns 739-5685

No comments received

Department of Transportation — Contact: Bill Brockenbrough 760-2109

Trout Rehoboth LLC seeks to develop an 890,000 square foot shopping center on an
approximately 114-acre section of a larger parcel (Tax Parcel 2-35-23.00-1.00). The land
fronts on the east side of Delaware Route 1 opposite Cave Neck Road (Sussex Road 88).
The land is zoned AR-1 and rezoning to CR-1 is proposed.

Because this land is located in a Level 4 Area, commercial development of it is
inconsistent with the Strategies for State Policies and Spending. As part of our
commitment to support the Strategies, DelDOT refrains from participating in the cost of
any road improvements needed to support this development and is opposed to any road
improvements that will substantially increase the transportation system capacity in this
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area. DelDOT will only support taking the steps necessary to preserve the existing
transportation infrastructure and make whatever safety and drainage related
improvements are deemed appropriate and necessary. The intent is to preserve the open
space, agricultural lands, natural habitats and forestlands that are typically found in Level
4 Areas while avoiding the creation of isolated development areas that cannot be served
effectively or efficiently by public transportation, emergency responders, and other public
services.

DelDOT strongly supports new development in and around existing towns and
municipalities and in areas designated as growth zones in approved Comprehensive
Plans. We encourage the use of transfer of development rights where this growth
management tool is available.

If this rezoning is approved, notwithstanding inconsistencies with the relevant plans and
policies, DelDOT will provide technical review and comments on any development that
subsequently might be approved there.

The Department of Natural Resources and Environmental Control — Contact:
Kevin Coyle 739-9071

General Comments

The Department of Natural Resources and Environmental Control has serious concerns
about this project — most notably, with the excessively high amount of impervious cover
in an excellent recharge area and the potential to adversely affect the quality and quantity
of groundwater supplies. The project highlights a significant shortcoming in Sussex
County’s Sourcewater Protection Ordinance — that there is no upward limit on impervious
cover.

Also, the project’s developers say they intend to discharge stormwater runoff from this
shopping center into the tidal wetlands area known as the Great Marsh. DNREC strongly
urge that the project’s post-construction impervious cover be reduced to no more than 60
percent and that green-technology best-management practices be adopted to reduce
stormwater flow and protect water quality.

It appears that there are some forested State-regulated wetlands, but only on

the irregularly shaped finger that makes up the northern part of the site. That said, any
dredging, draining, filling, excavation or construction of any kind in that portion of the
site would require a Wetlands Permit from DNREC in accordance with Title 7, Delaware
Code, Chapter 66, and the Wetlands Regulations.

In addition, Section 2.01(D)(1) of the regulations states unequivocally that "No permit
will be issued to utilize wetlands for any activity unless it requires water access for the
central purpose of the activity." During the 32-year history of implementing these
regulations, this provision has been interpreted to allow reasonable crossings of wetlands
to reach a pier or dock for water access, but to preclude the construction of buildings of
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any kind, parking lots, roads and all manner of non-water dependent structures in
wetlands. The only non-water-dependent exceptions have included the construction of
major public infrastructure, such as unavoidable highway crossings of tidal streams
where associated riparian wetlands exist, or the placement of utility poles or towers for
electricity transmission.

Investment Level 4 Policy Statement

This project is proposed for an Investment Level 4 area as defined by the Strategies for
State Policies and Spending and is also located outside of a designated growth area in the
relevant municipal and County-certified comprehensive plans. According to the
Strateqies, this project is inappropriate in this location. In Investment Level 4 areas, the
State’s investments and policies, from DNREC’s perspective, should retain the rural
landscape and preserve open spaces and farmlands. Open space investments should
emphasize the protection of critical natural habitat and wildlife to support a diversity of
species, and the protection of present and future water supplies. Open space investments
should also provide for recreational activities, while helping to define growth areas.
Additional State investments in water and wastewater systems should be limited to
existing or imminent public health, safety or environmental risks only, with little
provision for additional capacity to accommodate further development.

With continued development in Investment Level 4 areas, the State will have a difficult,
if not impossible, time attaining water quality (e.g., TMDLSs) and air quality (e.g., non-
attainment areas for ozone and fine particulates) goals. Present and future investments in
green infrastructure, as defined in Governor Minner’s Executive Order No. 61, will be
threatened. DNREC strongly supports new development in and around existing towns
and municipalities and in areas designated as growth zones in certified Comprehensive
Plans. DNREC encourages the use of transfer of development rights where this growth
management tool is available.

This particular development certainly compromises the integrity of the State Strategies
and the preservation goals inherent in many of DNREC’s programs. Of particular
concern are potential impacts to all three layers of the Green Infrastructure map (resource
and recreation priorities, cropland, and forest), potential impacts to wetlands, an increase
in impervious cover, and the project’s location in an excellent recharge area. While
mitigating measures such as conservation design, central wastewater systems instead of
individual on-site septic systems, and other best management practices may help mitigate
impacts from this project, not doing the project at all is the best avenue for avoiding
negative impacts. As such, this project will receive no financial, technical or other
support of any kind from DNREC. Any required permits or other authorizations for this
project shall be considered in light of the project’s conflict with our State growth
strategies.

Green Infrastructure

Portions or all of the lands associated with this proposal are within the Livable Delaware
Green Infrastructure area established under Governor Minner's Executive Order #61 that
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represents a network of ecologically important natural resource lands of special State
conservation interest.

Green infrastructure is defined as Delaware’s natural life support system of parks and
preserves, woodlands and wildlife areas, wetlands and waterways, productive agricultural
and forest land, greenways, cultural, historic and recreational sites and other natural areas
all with conservation value. Preserving Delaware’s Green Infrastructure network will
support and enhance biodiversity and functional ecosystems, protect native plant and
animal species, improve air and water quality, prevent flooding, lessen the disruption to
natural landscapes, provide opportunities for profitable farming and forestry enterprises,
limit invasive species, and foster ecotourism.

Voluntary stewardship by private landowners is essential to green infrastructure
conservation in Delaware, since approximately 80 percent of the State’s land base is in
private hands. It is in that spirit of stewardship that the Department appeals to the
landowner and development team to protect sensitive resources through an appropriate
site design.

Soils

According to the Sussex County soil survey update, Greenwich (GrA), Downer (DoA &
DnA), Longmarsh (LO), Puckum (Pk), and Pawtuck (Pa) were mapped in the immediate
vicinity of the proposed construction. Greenwich and Downer are well-drained upland
soils that, generally, have few limitations for development. Longmarsh, Puckum, and
Pawtuck are very poorly-drained wetland associated (hydric) soils that have severe
limitations for development and should be avoided (See figure 1).

Figure 1: Soil survey mapping in the immediate vicinity of the Overbrook Town Center
project.
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Wetlands

According to the State Wide Wetland Mapping Project (SWMP) maps, tidally-influenced
estuarine (E2EM1P) and palustrine wetlands (PFOC1R, & PSS3/1R) were mapped on
subject parcel. Nontidal palustrine (PFO1A7) were also mapped here. Most of the
SWMP mapped wetlands were mapped in the narrow “peninsular-land corridor”
extending north from the main area of the parcel projected for development. (See
figure 2).

i:igure 2: SWMP mapping in the immediate vicinity of the Overbrook Town Center
project.

=~

The applicant is responsible for determining whether any State-regulated wetlands
(regulated pursuant to Title 7, Delaware Code, Chapter 66 and the Wetlands Regulations)
are present on the property. This determination can only be made by contacting the
Division of Water Resources’ Wetlands and Subaqueous Lands Section at 302/739-9943
and consulting the State’s official wetland regulatory maps, which depict the extent of
State jurisdiction. The area regulated by State law may be very different from the area
under federal authority. No activity may take place in State-regulated wetlands without
a permit from DNREC’s Wetlands Section.

In addition, most perennial streams and ditches and many intermittent streams and
ditches are regulated pursuant to the Subaqueous Lands Act (Title 7, Delaware Code,




PLUS - 2008-10-02
Page 7 of 18

Chapter 72) and the Regulations Governing the Use of Subaqueous Lands. Ponds which
are connected to other waters are also regulated, while isolated ponds are not. Any work
in regulated streams, ditches or ponds requires a permit from the Wetlands and
Subaqueous Lands Section. An on-site jurisdictional determination is recommended in
order to determine whether any regulated watercourses exist on the property. Contact
the Wetlands and Subaqueous Lands Section at 302/739-9943 to schedule an on-site visit.
Such appointments can usually be scheduled within 2 to 3 weeks.

The applicant should also be reminded that they must avoid construction/filling activities
in those areas containing wetlands or wetland associated hydric soils as they are subject
to regulatory jurisdiction under Federal 404 provisions of the Clean Water Act. A site-
specific field wetlands delineation using the methodology described in the 1987 United
States Army Corps of Engineers (USACE, or “the Corps”) manual is the basis for making
a jurisdictional wetland determination for nontidal wetlands in Delaware. The
applicant is forewarned that the Corps views the use of the National Wetlands Inventory
(NWI) mapping or the Statewide Wetlands Mapping Project (SWMP) mapping as an
unacceptable substitute for a field-based jurisdictional wetland delineation (i.e., 1987
USACE manual). To ensure compliance with said Corps regulatory requirements, itis
strongly recommended that a field wetlands delineation using the above-referenced
methodology be performed on this parcel before commencing any construction activities.
It is further recommended that the Corps be given the opportunity to officially approve
the completed delineation. In circumstances where the applicant or applicant’s consultant
delineates what they believe are nonjurisdictional isolated (SWANCC) wetlands (as
asserted by the applicant in the PLUS application form), the Corps must be contacted to
evaluate and assess the jurisdictional validity of such a delineation. The final
jurisdictional authority for making isolated wetlands determinations rests with the Corps;
they can be reached by phone at 736-9763.

Based on a review of existing buffer research by Castelle et al. (Castelle, A. J., A. W.
Johnson and C. Conolly. 1994. Wetland and Stream Buffer Requirements — A Review. J.
Environ. Qual. 23: 878-882), an adequately-sized buffer that effectively protects wetlands
and streams, in most circumstances, is about 100 feet in width. In recognition of this
research and the need to protect water quality, the Watershed Assessment Section
recommends that the applicant maintain/establish a minimum 100-foot upland buffer
(planted in native vegetation) from the landward edge of all wetlands and water bodies
(including all ditches).

Impervious Cover

The applicant estimates this project’s post-construction surface imperviousness to reach
80 percent. However, given the scope and density of this project (i.e., as viewed from the
conceptual project layout) this estimate appears to be a significant underestimate. When
calculating surface imperviousness it is important to include all forms of constructed
surface imperviousness, such as: all paved surfaces including rooftops, sidewalks,
driveways, and roads; open-water stormwater management structures and/or ponds; and
community wastewater systems; this will ensure a realistic assessment of this project’s
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likely post-construction environmental impacts. Moreover, wetlands should not be
considered as open space when calculating surface imperviousness. Therefore, surface
imperviousness should be recalculated to include all of the above-mentioned forms of
surface imperviousness in the finalized calculation for surface imperviousness. Failure to
do so will significantly understate this project’s true environmental impacts. Therefore,
the calculation for surface imperviousness should be corrected and/or recalculated to
reflect all the above-mentioned concerns.

Studies have shown a strong relationship between increases in impervious cover to
decreases in a watershed’s overall water quality. It is strongly recommended that the
applicant implement best management practices (BMPs) that reduce or mitigate some of
this project’s most likely adverse impacts. Reducing the amount of surface
imperviousness through the use of pervious paving materials (“pervious pavers”) in lieu
of asphalt or concrete in conjunction with an increase in forest cover preservation or
additional tree plantings are some examples of practical BMPs that could easily be
implemented to help reduce surface imperviousness. Since this is mostly a commercial
project, it is strongly recommended that the applicant employ pervious paving materials
in lieu of conventional paving materials for at least 50 percent of this project’s total
paved surface area.

TMDLs

Total Maximum Daily Loads (TMDLs) for nitrogen and phosphorus have been
promulgated through regulation for the Broadkill watershed. A TMDL is the maximum
level of pollution allowed for a given pollutant below which a “water quality limited
water body” can assimilate and still meet water quality standards to the extent necessary
to support use goals such as, swimming, fishing, drinking water and shell fish harvesting.
Although TMDLs are required by federal law, states are charged with developing and
implementing standards to support these desired use goals. In the Broadkill watershed,
“target-rate-nutrient reductions” of 40 percent will be required for nitrogen and
phosphorus. Additionally, “target-rate-reductions” of 75 percent will be required for
bacteria.

TMDL Compliance through the PCS

As indicated above, TMDLSs for nitrogen and phosphorus have been proposed for the
Broadkill watershed. The TMDL calls for a 40 percent reduction in nitrogen and
phosphorus from baseline conditions. The TMDL also calls for a 75 percent reduction in
bacteria from baseline conditions. A Pollution Control Strategy (PCS) will be used as a
regulatory framework to ensure that these nutrient reduction targets are attained. The
Department has developed an assessment tool to evaluate how your proposed
development may reduce nutrients to meet the TMDL requirements. Additional nutrient
reductions may be possible through the implementation of BMPs such as increasing the
amount of passive, wooded open space (planted with native woody and herbaceous
vegetation), use of pervious paving materials to reduce surface imperviousness, and the
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deployment of green-technology stormwater management treatment technologies.
Contact Lyle Jones at 302-739-9939 for more information on the assessment tool.

Water Supply

The information provided indicates that Tidewater Utilities will provide well water to the
proposed project through a public water system. Our files reflect that Tidewater Utilities
does not currently hold a Certificate of Public Convenience and Necessity (CPCN) to
provide public water in these areas. They will need to file an application for a CPCN
with the Public Service Commission, if they have not done so already. Information on
CPCN requirements and applications can be obtained by contacting the Public Service
Commission at 302-736-7547. Should an on-site public well be needed, it must be
located at least 150 feet from the outermost boundaries of the project. The Division of
Water Resources will consider applications for the construction of on-site wells provided
the wells can be constructed and located in compliance with all requirements of the
Regulations Governing the Construction and Use of Wells. A well construction permit
must be obtained prior to constructing any wells.

Should dewatering points be needed during any phase of construction, a dewatering well
construction permit must be obtained from the Water Supply Section prior to construction
of the well points. In addition, a water allocation permit will be needed if the pumping
rate will exceed 50,000 gallons per day at any time during operation.

All well permit applications must be prepared and signed by licensed water well
contractors, and only licensed well drillers may construct the wells. Please factor in the
necessary time for processing the well permit applications into the construction schedule.
Dewatering well permit applications typically take approximately four weeks to process,
which allows the necessary time for technical review and advertising.

Should you have any questions concerning these comments, please contact Rick Rios at
302-739-9944.

Source Water Protection Areas

The Water Supply Section, Ground-Water Protection Branch (GPB) has determined that
a significant portion falls within an excellent ground-water recharge potential area for
Sussex County (see following map and attached map).

Excellent Ground-Water Recharge Areas are those areas mapped by the Delaware
Geological Survey where the first 20 feet of subsurface soils and geologic materials are
exceptionally sandy. These soils are able to transmit water very quickly from the land
surface to the water table. This map category (excellent) is an indicator of how fast
contaminants will move and how much water may become contaminated (Andres, 2004).
Land use activities or impervious cover on areas of excellent ground-water recharge
potential may adversely affect ground water in these areas.
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The Developer states on the PLUS application form that this project will increase the
impervious cover from approximately 0.7% to 80%. This figure appears to be an
underestimation of impervious cover within the excellent ground-water recharge area.
Using an ESRI ArcMap application, GPB approximates that 23% of the parcel falls
within the DNREC delineated wetlands of the Great Marsh (see inset on map). A large
percentage of impervious cover is parking and roadways.

This land use produces petroleum hydrocarbons, other organics, metals, and other
inorganics (DNREC, 1999). The contaminants associated with this land use could easily
infiltrate the unconfined aquifer and compromise water quality. The purpose of an
impervious cover threshold is to minimize loss of recharge (and associated increases in
storm water) and protect the quality and quantity of ground water and surface water
supplies.

The Proposed Project complies with Sussex County Source Water Protection Ordinance
No. 1979 889-7, A. (3). The Proposed Project is not in keeping with the “Spirit” of the
Sussex Ordinance that is intended to protect the resource.

GPB recommends:
1) Limiting impervious cover to 60%,

2) Quantify recharge to demonstrate post-development recharge is greater than or
equal to pre-development recharge using the elements outlined in Sussex County
Source Water Protection Ordinance No. 1979 889-7, A. (2).

In addition, because the excellent ground water recharge area can readily affect the
underlying aquifer if contaminants are spilled or discharged across the area, the storage of
hazardous substances or wastes should not be allowed within the area unless specific
approval is obtained from the relevant state, federal, or local program.

References

Andres, A. Scott, 2004, Ground-Water Recharge Potential Mapping in Kent and Sussex
Counties, Delaware: Delaware Geological Survey Report of Investigations No.
66, p. 14.

http://www.udel.edu/dgs/Publications/pubform.html#nvestigations

Delaware Department of Natural Resources and Environmental Control. (1999). The
State of Delaware Source Water Assessment Plan: Dover, DE, p. 301.
http://www.wr.udel.edu/swaphome/publications.html (Final Report of the Source Water
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Overbrook Town Center (PLUS 2008-10-02)
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Sediment and Erosion Control/Stormwater Management

A detailed sediment and stormwater plan will be required prior to any land
disturbing activity taking place on the site. Contact the reviewing agency to
schedule a pre-application meeting to discuss the sediment and erosion control
and stormwater management components of the plan as soon as practicable. The
site topography, soils mapping, pre- and post-development runoff, and proposed
method(s) and location(s) of stormwater management should be brought to the
meeting for discussion. The plan review and approval as well as construction
inspection will be coordinated through the Sussex Conservation District. Contact
Jessica Watson at the Sussex Conservation District at (302) 856-2105 for details
regarding submittal requirements and fees.

Because of the parcel's location in an impaired watershed and the amount of
impervious surface, green technology BMPs and low impact development
practices should be considered a priority to reduce stormwater flow and to meet
water quality goals. The Sediment and Stormwater Management Program ensures
sediment and erosion control plans and stormwater plans comply with local land
use ordinances and policies, including the siting of stormwater management
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facilities. However, we do not support placement in resource protection areas or
the removal of trees for the sole purpose of placement of a stormwater
management facility/practice.

Drainage

e The Drainage Program requests the engineer take precautions to ensure the
project does not hinder any off site drainage upstream of the project or create any
off site drainage problems downstream by the release of onsite storm water. The
Drainage Program requests the engineer check existing downstream ditches and
pipes for function and blockages prior to the construction. Notify downstream
landowners of the change in volume of water released on them.

e Have all drainage easements recorded on deeds and place restrictions on
obstructions within the easements to ensure access for periodic maintenance or
future re-construction. Future property owners may not be aware of a drainage
easement on their property if the easement is only on the record plan. However,
by recording the drainage easement on the deed, the second owner, and any
subsequent owner of the property, will be fully aware of the drainage easement on
their property.

Floodplains

The second part of question 28 on the PLUS application was left blank. DNREC agrees
with the statement that no construction will take place in the floodplain, but a portion of
this property is located in the floodplain. The second question asks if this project will
contribute more rainwater runoff to Special Flood Hazard Areas than prior to
development. If the answer is yes, please include this information on the site map.

Nuisance Waterfowl

Wet ponds created for stormwater management purposes may attract resident Canada
geese and mute swans that will create a nuisance. High concentrations of waterfowl in
ponds create water-quality problems, leave droppings on lawn and paved areas and can
become aggressive during the nesting season. Short manicured lawns around ponds
provide an attractive habitat for these species.

The Division of Fish and Wildlife does not provide goose control services, and if
problems arise, the property owner/land manager will have to accept the burden of
dealing with these species (e.g., permit applications, costs, securing services of certified
wildlife professionals). Solutions can be costly and labor intensive; however, with proper
landscaping, monitoring, and other techniques, geese problems can be minimized.

Recommendation: Exclusion is one of the most effective methods at deterring geese. In a
commercial setting such as this project, completely fencing the pond at the edge (even
one foot high) may be feasible. Even though geese can fly over the fence, if they
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constantly have to fly between land and water the area is less desirable. If fencing is not a
desired option, we recommend native plantings, including tall grasses, wildflowers,
shrubs, and trees at the edge and within an adequate buffer (15-30 feet in width) around
the ponds. When the view of the surrounding area from the pond is blocked, geese can’t
scan for predators and are less likely to reside and nest in the area of the pond. The
vegetation also blocks the ability to easily move between land and water.

At this time, DNREC does not recommend using monofilament grids due to the potential
for birds and other wildlife to become entangled if the grids are not properly installed and
maintained. In addition, the on-going maintenance (removing entangled trash, etc.) may
become a burden to the property owner/land manager.

State Fire Marshal’s Office — Contact: Duane Fox 856-5298

No comments received.

Department of Agriculture - Contact: Scott Blaier 739-4811

The Department of Agriculture is opposed to development in areas designated as
Investment Level 4 under the Strategies for State Policies and Spending. The Strategies do
not support isolated development of these areas. The intent of this plan is to preserve the
agricultural lands, forestlands, recreational uses, and open spaces that are preferred uses in
Level 4 areas. The Department of Agriculture opposes development which conflicts with the
preferred land uses, making it more difficult for agriculture and forestry to succeed, and
increases the cost to the public for services and facilities.

More importantly, the Department of Agriculture opposes this project because it negatively
impacts those land uses that are the backbone of Delaware’s resource industries -
agriculture, forestry, horticulture - and the related industries they support. The crucial
economic, environmental and open space benefits of agriculture and forestry are
compromised by such development. We oppose the creation of isolated development areas
that are inefficient in terms of the full range of public facilities and services funded with
public dollars. Public investments in areas such as this are best directed to agricultural and
forestry preservation.

The proposed project is adjacent to a property permanently protected through the State’s
Agricultural Lands Preservation Program (Cedar Tree Farms District, (Parcel # 2-35-
22.00-56.00)). Therefore, the activities conducted on this preserved property are
protected by the agricultural use protections outlined in Title 3, Del. C., Chapter 9. These
protections effect adjoining developing properties. The 300 foot notification requirement
affects all new deeds in a subdivision located in whole or part within 300 feet of an
Agricultural District. Please take note of these restrictions as follows:
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8§ 910. Agricultural use protections.

(@) Normal agricultural uses and activities conducted in a lawful
manner are preferred and priority uses and activities in Agricultural
Preservation Districts. In order to establish and maintain a preference
and priority for such normal agricultural uses and activities and avert
and negate complaints arising from normal noise, dust, manure and
other odors, the use of agricultural chemicals and nighttime farm
operations, land use adjacent to Agricultural Preservation Districts
shall be subject to the following restrictions:

(1) For any new subdivision development located in whole or in part
within 300 feet of the boundary of an Agricultural Preservation
District, the owner of the development shall provide in the deed
restrictions and any leases or agreements of sale for any residential lot
or dwelling unit the following notice:

This property is located in the vicinity of an established Agricultural
Preservation District in which normal agricultural uses and activities
have been afforded the highest priority use status. It can be anticipated
that such agricultural uses and activities may now or in the future
involve noise, dust, manure and other odors, the use of agricultural
chemicals and nighttime farm operations. The use and enjoyment of
this property is expressly conditioned on acceptance of any annoyance
or inconvenience which may result from such normal agricultural uses
and activities."

(2) For any new subdivision development located in whole or in part
within 50 feet of the boundary of an Agricultural Preservation District,
no improvement requiring an occupancy approval shall be constructed
within 50 feet of the boundary of the Agricultural Preservation
District.

(b) Normal agricultural uses and activities conducted in accordance with
good husbandry and best management practices in Agricultural
Preservation Districts shall be deemed protected actions and not subject to
any claim or complaint of nuisance, including any such claims under any
existing or future county or municipal code or ordinance. In the event a
formal complaint alleging nuisance related to normal agricultural uses and
activities is filed against an owner of lands located in an Agricultural
Preservation District, such owner, upon prevailing in any such action,
shall be entitled to recover reasonably incurred costs and expenses related
to the defense of any such action, including reasonable attorney's fees (68
Del. Laws, c. 118, § 2.).
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In addition, if any wells are to be installed, Section 4.01(A)(2) of the
Delaware Regulations Governing the Construction and Use of Wells will
apply. This regulation states:

(2) For any parcel, lot, or subdivision created or recorded within fifty (50)
feet of, or within the boundaries of, an Agricultural Lands Preservation
District (as defined in Title 3, Del. C., Chapter 9); all wells constructed on
such parcels shall be located a minimum of fifty (50) feet from any boundary
of the Agricultural Lands Preservation District. This requirement does not
apply to parcels recorded prior to the implementation date of these
Regulations. However, it is recommended that all wells be placed the
maximum distance possible from lands which are or have been used for the
production of crops which have been subjected to the application of land
applied federally regulated chemicals.

The Department also reminds the developer to comply with the County’s buffer
requirements. The adjacent farm contains a number of active poultry houses, which often
generate dust and odors. A buffer is essential for separating inherently disparate land uses
(agriculture and commercial) and mitigating conflicts that may arises.

The Delaware Department of Agriculture supports growth which expands and builds on
existing urban areas and growth zones in approved State, county and local plans. Where
additional land preservation can occur through the use of transfer of development rights, and
other land use measures, we will support these efforts and work with developers to
implement these measures. If this project is approved we will work with the developers to
minimize impacts to the agricultural and forestry industries.

Right Tree for the Right Place

The Delaware Department of Agriculture Forest Service encourages the developer to use
the “Right Tree for the Right Place” for any design considerations. This concept allows
for the proper placement of trees to increase property values in upwards of 25% of
appraised value and will reduce heating and cooling costs on average by 20 to 35 dollars
per month. In addition, a landscape design that encompasses this approach will avoid
future maintenance cost to the property owner and ensure a lasting forest resource.

Do Not Plant List

Due to the high risk of mortality from insects and disease, the Delaware Forest Service
does not recommend planting any of the following species:

Callery Pear

Leyland Cypress

Red Oak (except for Willow Oak)
Ash Trees
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Native Landscapes

The Delaware Department of Agriculture and the Delaware Forest Service encourages
the developer to use native trees and shrubs to buffer the property from the adjacent land-
use activities near this site. A properly designed forested buffer can create wildlife habitat
corridors and improve air quality to the area by removing six to eight tons of carbon
dioxide annually and will clean our rivers and creeks of storm-water run-off pollutants.
To learn more about acceptable native trees and how to avoid plants considered invasive
to our local landscapes, please contact the Delaware Department of Agriculture Plant
Industry Section at (302) 698-4500.

Public Service Commission - Contact: Andrea Maucher 739-4247

Any expansion of natural gas or installation of a closed propane system must fall within
Pipeline Safety guidelines. Contact: Malak Michael at (302) 739-4247.

Delaware Economic Development Office — Contact: Jeff Stone 672-6849

No comments received

Delaware Division of Public Health- Health Promotion Bureau- contact Michelle
Eichinger (302) 744-1011

Ensuring that new residential and commercial development incorporates pedestrian- and
bicycle-friendly features allows people to travel by foot or by bicycle and promotes
physical activity as part of daily routines. Regular physical activity offers a number of
health benefits, including maintenance of weight and prevention of heart disease, type 2
diabetes and other chronic diseases.! Research shows that incorporating physical activity
into daily routines has the potential to be a more effective and sustainable public health
strategy than structured exercise programs. 2 This is particularly important considering
about 65% of adult Delawareans are either overweight or obese. ® This current obesity
crisis is also affecting children. Approximately 37% of Delaware’s children are
overweight or obese?, which places them at risk for a range of health consequences that
include abnormal cholesterol, high blood pressure, type 2 diabetes, asthma, depression
and anxiety. *

In Delaware, as in other states across the nation, certain patterns of land use can act as a
barrier to physical activity and healthy eating for children and adults alike. Examples of
such barriers include neighborhoods constructed without sidewalks or parks and shopping
centers with full-service grocery stores situated too far from residential areas to allow for
walking or biking between them.

This proposed development is in a Level 4 area. Developing in such an area is
inconsistent with the Strategies for State Policies and Spending. DPH is committed to
the Strategies and therefore, does not support development in the proposed area.
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DPH supports new development in and around existing towns and municipalities where
compact and mixed land use patterns facilitate physical activity.

! Nemours Health and Prevention Services (2005). Delaware Children’s Health Chartbook, Newark, DE.

2 Active Living by Design. Transportation Fact Sheet. Retrieved May 17, 2007, from
http://www.activelivingbydesign.org/fileadmin/template/documents/factsheets/Transportation Factsheet.pd
f.

® Delaware Health and Social Services (2008), Division of Public Health, Behavioral Risk Factor
Surveillance System (BRFSS), 1990-2007.

*Nemours Health and Prevention Services (2007). 2006 Delaware Survey of Children’s Health Descriptive
Statistics Summary, Volume 1.

Delaware State Housing Authority — Contact Vicki Powers 739-4263

No comments received.

Department of Education — Contact: John Marinucci 735-4055

DOE recognizes that this development project is in level 4 of the State Strategies for
Policies and Spending and as such, DOE does not support the approval of this project.
This rezoning and site plan review request is commercial in nature with no apparent
impact on educational service delivery or infrastructure and, as such DOE has no further
comments regarding this request.

Sussex County — Contact: Richard Kautz 855-7878

Page 3-17 of the Comprehensive Plan notes that developments in the Environmentally
Sensitive Developing Area should "provide information that analyzes the development's
potential environmental impacts, including effects on stormwater runoff, nitrogen and
phosphorous loading, wetlands, woodlands, wastewater treatment, water systems, and
other matters that affect the ecological sensitivity of the inland bays." Use of Low
Impact Design principals and Green Technology could

help address the environmental issues.

The project is within an Area of Concern expressed by the Town of Lewes.
Prior to submitting the project to Sussex County the applicant should contact the town to
apprise them of the project.

The application appears to be to the sole benefit of one property owner and to the
detriment of adjacent properties thereby extending special treatment to the owner. There
are no contiguous similarly zoned properties or non-conforming uses of this size in the
area. Nothing about the land distinguishes it from its neighbors. Therefore, the resulting
change could disturb the neighborhood.
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The County will be implementing its Comprehensive Plan Update next year and the
developer could be impacted by the new ordinances.

Engineering Department comments:

The project proposes to develop using a central community wastewater system. We
recommend that the wastewater system be operated under a long-term contract with a
capable wastewater utility. In addition, we recommend they have a wastewater utility
provider and that the disposal location for treated wastewater be identified prior to
approving the project. The proposed project is located outside of the Environment
Sensitive Developing Area where Sussex County expects to provide sewer service.
Sussex County requires design and construction of the collection and transmission system
to meet Sussex County sewer standards and specifications. A review and approval of the
treatment and disposal system by the Sussex County Engineering Department is also
required and plan review fees may apply. Disposal fields should not be counted as open
space. Wastewater disposal fields should be clearly identified on recorded plots and
separated from lot area.

If Sussex County ever provides sewer service and the project has a CPCN, it is
recommended that the treatment system be abandoned and a direct connection made to
the County system at the developer's and/or owners expense. If Sussex County ever
provides sewer service and the project does not have a CPCN, it is required that the
treatment system be abandoned and a direct connection made to the County system at the
developers and/or owners expense.

For questions regarding these comments, contact Rob Davis, Sussex County Engineering
Department at (302) 855-7820

Following receipt of this letter and upon filing of an application with the local
jurisdiction, the applicant shall provide to the local jurisdiction and the Office of
State Planning Coordination a written response to comments received as a result of
the pre-application process, noting whether comments were incorporated into the
project design or not and the reason therefore.

Thank you for the opportunity to review this project. If you have any questions, please
contact me at 302-739-3090.
Sincerely,

F
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Constance C. Holland, AICP
Director

CC:  Sussex County
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